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MexayHapoaHbin Cya OOH 1 nanecTMHCKMK BOMPOC: 0630p KOHCYSILTaTUBHOIO
3aKkntoveHus 2025 ropa
Makcum Jluxaues’

CraTbsa cogepxut 0630p KOHCYNbTaTUBHOIO 3akntoydeHns MexayHapoaHoro Cyna OOH ot 22 okta6ps 2025 roga no geny o6
obsazaTtenbcTBax M3panns B cBA3W ¢ npucyTcTBreM n geatensHocTtbio OpraHnsaumn O6beamHEHHbIX Hauui, apyrmx
MeXOyHapOAHbIX OpraHU3aumi 1 TPeTbUX rocygapcTB Ha OKKYNMPOBAHHOW NanecTUHCKOW TeppuTopum 1 B CBA3K C Hel. [laHHoe
3aKMYeHre — eLé oHO CBUAETENLCTBO TOMY, YTO UHCTPYMEHTbI Y MHCTUTYLIMX MEXAYHapOOHOro npaBocyams BCE bonblue
BOBMEKAKTCS B NONMUTUYECKNE MPOTUBOCTOAHNSA MEXAYHAPOAHbIX MrpokoB. C ogHon cTopoHbl, MexayHapoaHbii Cya B odepeHomn
pas He yCTynun AaBneHnto TeX y4acTHUKOB, KTO HacTanBarn Ha HECOOTBETCTBUM BOMPOCA XapaKTepy KOHCYNsTaTUBHOM NpoLeaypbl
BBUAY NONMUTUYECKOro XapakTepa npobnemsl; ¢ Apyroi — UrHopMpyst BO3MOXHbIE MONUTUKO-NPaBOBLIE NOCNEACTBUSI CBOEN
PUTOPVIKM 1 BbIXOAA 3a Npeaensl 3anpoca leHepanbHoi Accambnen, B psge cnyvae MexayHapoaHbii Cya He cymen Bo3gepKaTbes
OT KOCBEHHOW OLEHKM NoBeaeHnst Mapanns n noaTeBepansn HENPENOXKHOCTb CBOMX MPEXHUX OLEHOK N3PanribCKOW MONUTUKM MO
cutyaummn. lhnummpoBaHHas yxe B TpeTun pas leHepanbHon Accambrnieeri OOH koHcynbsTaTMBHasA npouedypa no nanecTuHCKOMY
BOMpPOCY, MOMMMO PacCMOTPEHUSI TPAAULIMOHHbBIX MPOBNeM (0TAENbHbIE acNeKThl PeXMMa OKKyNaLMm, OCYLLECTBNEHNS
rymaHuTapHOM NOMOLLW, peann3aLmmn camoonpeaeneHns nanecTnHcKoro Hapoaa), nossonuna MexayHapogHomy Cyay
CcHOpMynMpoBaTh HECKOINBbKO HOBbIX 3aMeYaHnii: No obs3aTenscTBam OKKYNMPYOLLEN AepXKaBbl B pamMKax 'yMaHUTapHoOro
coTpyAaHunyecTBa ¢ OOH, no yBaXxeHuto NpuBUNErnn n UMMYyHUTETOB yypexaeHuin n nepcoHana OOH, B ToM yncne Ha
OKKynupoBaHHoW TeppuTopun. ObsizaTenscTBa Mi3panns kak OKKynupyoLLen AepxkaBbl oLeHeHbl MexayHapoaHbeiM CyaoM C TOYKK
3peHnst MexayHapogHOro ryMaHMTapHoro npasa v MexayHapogHoro npasa npas yenoseka. B nocneaHem cnydyae MexayHapoaHbIn
Cya coenan akueHT Ha NPAMOM MPYUMEHEHUN JOTOBOPHbIX M OObIYHBIX HOPM MEXAYHapOOHOro npasa npas YernoBeka, Nnepeyncnme
NPSAMO pAj rapaHTUin, COCTaBNSALLMX ero cogepxaHue; kpome Toro, MexayHapoaHbein Cya HeABYCMbICIIEHHO NOATBEPANIT
3KCTEPPUTOPUATbHbIV XapakTep NPaBo3aLlLUTHbIX 0083aTeNbLCTB rocyAapcTB Mo MeXayHapoaHbIM OroBopam O npaBax Yernoseka.
Cyn cchopmynumpoBan obasatensctea Mapanns no cotpyaHudectsy ¢ OOH 1 eé yupexaeHnsiMmm B rymaHutapHon obnactu Ha
NanecTUHCKNA TEPPUTOPUM U B OTHOLLEHMU HEE. YUNTbIBAsi CMOXHOCTb MCTOPUYECKOW MOAOMNNEKN U 3BOMIOLMM
nanecTNHO-U3pannbCKON CUTyaLmMK, a Takke MHOrorpaHHOCTb NPAaBOBOM COCTaBNSAOLLEN KOHUKTa aBTOP OrpaHnYnBaeTcs
bopManbHO-PUANYECKUM aHaNM30M TEKCTA KOHCYNBTAaTUBHOIO 3aKMYEHUs 1 YacTy Hanbonee 3HaYnMbIX B KOHTEKCTE
OCBeLLaeMbIX BONMPOCOB 3aMeYaHnii Cyaen, N3NoXXeHHbIX B UX 0CODbIX MHEHMSX, HECOBMNaAaloLLMX MHEHUAX 1 Aeknapaumsax. Hapagy
C 9TUM aBTOP NOAXOAMT K OLeHKe puTopurkn MexayHapogHoro Cyaa ¢ no3uumii KpMTUYECKOM NPaBoBOM TEOPUU, OTCTanBAOLLIEN
NonMTUYECKUIN XapakTep (heHOMEHOB NpaBa N HEBO3MOXHOCTb UX HENTPAarbHOCTU.
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Abstract

The review deals with the Advisory Opinion of the International Court of Justice of 22 October 2025 in the case concerning the obligations of
Israel in relation to the presence and activities of the United Nations, other international organizations, and third States in and in relation to the
Occupied Palestinian Territory. The instruments and institutions of international justice are increasingly becoming involved — not without their
own participation — in the political confrontation of international actors. On the one hand, the Court did not allow the case to be excluded
from consideration within advisory proceedings due to its political character as it was asserted by some participants; on the other hand, by
disregarding the possible politico-legal consequences of its rhetoric and by going beyond the scope of the General Assembly’s request, it in
several instances failed to refrain from indirectly assessing Israel’s conduct. Initiated for the third time by the United Nations General Assembly,
the advisory proceedings concerning the Palestinian question, in addition to addressing traditional issues (certain aspects of the regime of
occupation, the provision of humanitarian assistance, and the realization of the Palestinian people’s right to self-determination), enabled the
Court to formulate several new observations: those regarding the obligations of the occupying power within the framework of humanitarian
cooperation with the United Nations, and those regarding respect for the privileges and immunities of United Nations institutions and
personnel, including in occupied territory. The Court’s assessment of Israel’s obligations as an occupying power was differentiated depending
on the requirements of international humanitarian law and international human rights law. In the latter respect, the Court emphasized the
direct applicability of both treaty and customary norms of international human rights law, even explicitly enumerating a number of guarantees
constituting their content; moreover, the Court unequivocally confirmed the extraterritorial character of states’ human rights obligations under
international human rights treaties. The Court also formulated Israel’s obligations to cooperate with the United Nations and its agencies in the
humanitarian sphere in and in relation to the Palestinian territory. Given the complexity of the historical background and evolution of the
Israeli-Palestinian conflict, as well as the multifaceted legal dimension thereof, the author confines the analysis to a formal-legal examination of
the text of the Advisory Opinion and most significant observations of the judges, as set out in their separate opinions, dissenting opinions, and



declarations. At the same time, the author approaches the rhetoric of the International Court of Justice from the perspective of critical legal
studies, which emphasize the political character of legal phenomena and deny the possibility of an entirely neutral legal position.
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self-determination; relationship between international humanitarian law and international human rights law; political dispute between states.
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TpVI KOHCYINbTAaTUBHbIX 3aKNTIO4YeHUA NOo KnMMaTty: CUCTeMHasA NHTerpauus
CUNCTeMHbIX MHTel'paLl,Mﬁ B MeXxxayHapoaAHOM npaBocyanum
Hapexpa Nunkuna

B cTaTtbe uccnenyercs 3BonoLMst KOHLEMNLMN CUCTEMHOW MHTErpaLum OT €€ NOHNMaHUsi B MOMEHT BblpaboTku obLyero npasuna
TOMNKOBAaHWA MeXAYHapOaHbIX [OrOBOPOB M 1O €€ COBPEMEHHOIO NPOYTEHNS B KOHTEKCTE 3KONOrm3aumm COBpeMEHHOro
MeXxgyHapogHoro npaea. ABTOp aHanu3mpyeT 0COOEHHOCTY 1 METOAOMNOMMI0 MPUMEHEHNS KOHLIEMLMW CUCTEMHOW MHTErpaummn npu
BbIHECEHWMW KOHCYMNbTaTUBHBIX 3aKmoveHuii no knumaty MexayHapogHeim Cyaom OOH, MexayHapogHbim TpubyHanom no
MopcKkoMy npaBy 1 MexxamepukaHCcKkMm Cyaom no npasam Yyenoseka. Merogonornyeckas OCHOBa CTaTby NpeAcTaBieHa CUHTE30M
NCTOPUYECKOTO, AOKTPUHANBHOIO, CPaBHUTENBHOIO, PYHKLIMOHAMNBLHOIO Y KOHTEKCTYarnbHOro NOAXoA0B K UCCNeAoBaHUIo
ocobeHHOoCTel NPUMEHEHNS NPUHLMMA CUCTEMHOM MHTErpaLmnm B pamKax TPEX YKasaHHbIX KOHCYNbTaTUBHBIX 3aKMOYeHNN.
WccnepoBaHne HauMHaeTCsl C pacCMOTPEHMUS MCTOKOB KOHLEMNLIMM B COBPEMEHHOM MEXAyHapOAHOM Nnpase 1 e€ ganbHenwero
pasBuTUS B pamKkax goknaga Viccnegosatensckon rpynnel Kommccun mexayHapogHoro npasa OOH «®parmeHTaumns
MexXayHapogHOoro npasa: TpyAHOCTH, 06ycnoBneHHble AnBepcuduKkaLmen n paclumpeHnem cdepbl oxsara MexayHapoaHoro
npasa». [lanee aBTop obpalyaercs K aHanu3y MeTO40MNOrn TONKOBaHUS U MPUMEHEHNS NMPUHLMNA CUCTEMHOIN MHTErpaumm,
MCMOMb3yeMOW B KaXA0M 13 TPEX KOHCYNbTAaTUBHBIX 3aKMOYEHWUI, @ Takke NPOBOAUT X CpaBHUTENbHbIV aHanu3. Ocoboe mecTo B
pamMkax AaHHOW YacTu CTaTbu 3aHMMAET BbISIBNEHNE KOHTEKCTA, (DYHKLUMOHANbHBIX, UHCTUTYLIMOHAMBHbIX U NMPaBOBbIX PaMOK
BblHECEHWS KOHCYILTaTUBHbIX 3aKIIOYEHUIA 1 UX BIMSHUS Ha pasBUTUE MOAXOA0B K ONpeaeneHunio cogepkaHus npuHumna
CUCTEMHOW nHTerpaumn. B 3aknioumTenbHOM YacTu cTaTbn aBTOP MPOBOAUT NEePCneKTUBHbLIN aHanM3 matepuana v NPUXoamT K
BbIBOAY, YTO B COBPEMEHHbIX YCIIOBUSAX Ha KOHLIEMLMIO CUCTEMHOWN MHTErpaummn NoxuTcs Bcé bonbluas Harpyska B KOHTEKCTe
npoTeKalLLMX B MEX4YHapOAHOM Npase NpoLeccoB HTerpauun n guddepeHumaummn. PaccMoTpeHHbIe KOHCYbTaTUBHbIE
3aKMYeHns [oKa3blBaloT 3asABMeHHbIN B [loknage o doparMeHTaumm Tesuc 0 TOM, YTO CUCTEMHASA MHTerpaLms ABAsSeTCa «KNioYoM OT
BCeX ABepew» (master key), NO3BOMSAIOLLMM, BO-NEPBbIX, CHXATb PUCKK, CBA3aHHbIE C hparMeHTauuen MexayHapogHoro npasa u
nponudepaumen MexayHapoAHbIX CyA0B, BO-BTOPbIX, 0becne4mBaTb CUCTEMHOCTb MEXAYHaPOLHOTO Npasa NocpeacTBOM
cbanaHCcMpoBaHHOIO BO3AENCTBUS Kak Ha CUCTEMY B LIENOM, TaK 1 Ha OTAENbHbIE €€ YacTu, PopMMpysa rapMOHUYHOE pasBuUTue
KntoyeBble crioBa:MexayHapoaHOro NPaBoBOro PerynnpoBaHns, B-TPETbUX, MOOLWPSATL B HEOOXOAMMBIX Cryvasx crneuuanvsaumio
MeX4yHapoAHOro NpaBoBOro PerynnpoBaHus.
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Abstract

This article examines the evolution of the concept of systemic integration, from its understanding in the process of developing the general rule
of interpretation of international treaties to its contemporary interpretation in the context of the greening of contemporary international law.
The author analyzes the specifics and methodology of applying the concept of systemic integration by the International Court of Justice, the
International Tribunal for the Law of the Sea, and the Inter-American Court of Human Rights in their climate advisory opinions. The article’s
methodological basis is represented by a synthesis of historical, doctrinal, comparative, functional, and contextual approaches to studying the
specifics of applying the concept of systemic integration in the framework of the three aforementioned climate advisory opinions. The study
begins with an examination of the origins of the concept in contemporary international law and its conceptualization within the framework of
the report of the Study Group of the UN International Law Commission “Fragmentation of International Law: Difficulties Arising from the
Diversification and Expanding Scope of International Law”. The author then turns to an analysis of the methodology of interpretation and
application of the principle of systemic integration by the relevant international court in issuing each of the three advisory opinions, and also
conducts a comparative analysis of them. This section of the article is especially focused on the context, functional, institutional, and legal
frameworks for issuing advisory opinions and their impact on the development of approaches to the scope of the principle of systemic
integration. In the final section of the article, the author conducts a prospective analysis of the material and comes to the conclusion that, in
modern conditions, the concept of systemic integration bears increasing burden in the context of the processes of differentiation and
integration in international law. The examined advisory opinions confirm the thesis outlined in the report on fragmentation that systemic
integration is a “master key” that allows, firstly, to reduce the risks associated with the fragmentation of international law and the proliferation
of international courts; secondly, to ensure the systemic nature of international law through a balanced impact both on the system as a whole
and on its individual components, shaping the harmonious development of international legal regulation; and thirdly, to encourage, where
necessary, the specialization of international legal regulation.

Keywords
international legal system; principle of systemic integration; general international law; international climate law; international law of the sea;
human rights; evolutive interpretation; judicial activism.
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Mud bl MrHOBeHHOro MexxgyHapoaHoro obbivas (instant custom)
Anekcen UcnonuHoB’

B onybnukoBaHHOM B 1965 rogy ctatbe 6putaHckuii opuct BrH YeHb BnepBbie NpeanoXun KOHLENLUI0 MITHOBEHHOTO 06bIvas (instant
custom), B OCHOBE KOTOPOW nexano npeacTtasneHune ob opinio juris rocyAapcTB Kak O eQUHCTBEHHOM M AOCTaTOMHOM AMS
naeHTnduKkauum MexayHapogHoro obblyas anemeHTe. B ctatbe oTMeYanoch, YTo HeOBX0AMMOE Ans CO3AaHUS MeXAyHapOaAHOro
06blyas opinio juris MOXHO NOMYYNUTb NPUHATUEM rocyAapcTBamum OykBanbHO ogHol pesontouun MeHepansHo Accambnen OOH, a
HanM4yMe COOTBETCTBYIOLLEN NPaKTUKM rocyaapcTs OyoeT paccmaTpmuBaThCsl B 3TOM Clyvae Kak BCromoraTernbHbIA dakTop Ans
YCTaHOBNEHUS opinio juris. HeCMOTps Ha npolueaLuee ¢ MOMeHTa Nybrnvkaumnm Bpemsi, N3NOXEHHbIE B CTaTbe TE3UCbl COXPaHAT
CBOI0 aKTyarnbHOCTb U noneMuyHocTb. OfHAKO, MOCKONbKY CTaTbs Obina onybnvkoBaHa B Manon3BeCcTHOM XypHarie, nocneaymoluee
npencTaBneHne o KOHLENL MU MITHOBEHHOTO 06blyasi BO MHOrOM (0OpMMPOBanoch Y akaeM1U4eckoro coooLLlecTsa v NPakTUKOB
KOCBEHHbLIM 06pa3oM (C 0ropoii Ha Nepeckas OCHOBHbIX €& NONOXEHWUI APYrMMW aBTOPaMM), YTO NMPUBOAMNIIO K UCKAXKEHNIO MCXOOHbIX
TesucoB b.YeHs n k nx nepedopMynmpoBaHuo B COOTBETCTBUM CO B3rNsagamuv 1 MpeanoyTeHnamMmn gpyrux nccnegosarenei. MNpu
3TOM Hambonee 4acTo BCTPeYaloLUMCH BapUaHTOM Takoro MCKaXXEHHOTO NPOYTEHMS KOHLIENLMM MTHOBEHHOIO 0bblvas,
npennoxeHHon b.YeHeMm, siBnsieTca npegcTaBneHne o 40NyCTMMOCTY « MTHOBEHHOWM» NPaKTUKKM, KOraa O4eHb KOPOTKUIA nepuog
NpakTUKK (MNK Aaxe eAMHNYHOE OeCTBME roCyAapCTB) CHMTAETCA AOCTATOMHbIM A11S hOPMUPOBaHNS 0ObIYHOW HOPMBI.
PacnpocTpaHéHHOCTb 3TOM TOYKM 3pEHNS B UTOre BbiHyAnna KoMmccuio mexayHapogHoro npasa 3akmnioynTb, YTO Takoro SBNeHns,
KaK MOMeHTarbHbIN 06blyai, He cyliecTByeT. Tem He MeHee ugen b.YeHs o Tom, 4Yto pesontouun NeHepanbHon Accambneun moryT
KaK NpeacTaBnsiTb COOOW BbIpaXXEHWE opinio juris rocy4apcTB, Tak U NOKa3blBaTb CYLLECTBOBAHME U COAEPXKaHNe COOTBETCTBYIOLLETO
MeXayHapoaHoro obblyasi, oka3anvcb HEOXMAAHHO NpuBnekaTensHbIMK aAns MexayHapogHoro Cyna OOH, koTopblili B peLueHun no
aeny Hukaparya npotus CLUA npusHan, 4To Hannyne 1 CogepXaHne HopM MexXayHapogHOro 0ObIMHOTo NpaBa MOXHO BbIBECTY,
onupasch B TOM Yncne Ha pesontounmn NeHepansHon Accambnen OOH. MNonbiTka NPUMUPUTL KOHMIUKTYIOLLME NO3ULIMK NO 3TOMY
nosoay 6bina npeanpuHsaita KMIN B «BbiBogax o BbISIBNEHUN MEXAYHAPOAHOro oObl4HOro npasax» 2018 roga, kotopast OTMETUNA, YTO
Takue pe3ornioumm camu no cede He NOPOXAAT MTHOBEHHO BO3HMKatOLLEro obblvas.
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Abstract

In an article published in 1965, the British lawyer B.Cheng proposed the concept of instant custom, which was based on the assumption that
opinio juris constitutes the only and sufficient element for identifying international customary law. The article argued that such opinio juris
could be established by the adoption of literally a single resolution of the UN General Assembly, while the existence of relevant state practice
would play only an auxiliary role in confirming opinio juris. Despite the passage of time since its publication, the article’s main theses remain
both relevant and controversial. On the one hand, it continues to be widely cited and influential, serving as a catalyst for ongoing discussions
on the formation of international customary law. On the other hand, because the article was published in a little-known journal at the time, the
subsequent understanding of the concept of instant custom was largely shaped indirectly by the academic community and practitioners,
through the retelling of its main ideas by other authors. This almost inevitably led to distortions of Cheng’s original theses and their
reinterpretation according to the views and preferences of other scholars. The most common misconception of Cheng’s idea of instant custom
is the notion that a very short period of practice—or even a single act by states—would suffice to establish a customary norm. The prevalence
of this view ultimately led the International Law Commission to the categorical conclusion that such a phenomenon as an “instant custom”
does not exist. Nevertheless, Cheng’s idea that General Assembly resolutions can both express the opinio juris of states and indicate the
existence and content of relevant international customary law appeared unexpectedly appealing for the International Court of Justice, which, in
the Nicaragua case, recognized that the existence and content of international customary law can, among other sources, be inferred from
General Assembly resolutions. An attempt to reconcile the conflicting positions on this issue was made by the International Law Commission in
its 2018 Conclusions on the Identification of International Customary Law Norms, where the Commission noted that such resolutions do not, by
themselves, create an “immediately arising custom.”
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OGsizaTenbCcTBa erga 0mnes B MeXayHapogHOM npase
Anbdpeno Kpocato HorimaHH'

Obs3aTenbcTBa erga omnes — MeXAyHapoOAHO-MPaBOBasi KOHLEMNLMS, KOTOpas NPOAOIMKAET Bbl3blBaTb CEPbE3HbIE UCKYCCUM,
HECMOTPS Ha e€ yCTosIBLLEECS NPU3HAHUE B AOKTPUHE 1 NpakTuke. B nocneaHee Bpemsi AaHHas kateropumsi 0b6s3aTenscTs BHOBb
NpvBMeKaeT 3Ha4nTENbHOE BHUMaHWE, 0COGEHHO B CBA3M C COObITMAMM, NonaBLLuMMK B none 3peHns MexayHapogHoro Cyaa OOH. B
KayeCcTBE OCHOBHbIX AVCKYCCUOHHbIX BOMPOCOB, BO3HMKAIOLLMX B CBA3M C 00a3aTenbCTBaMu erga omnes, aBTOP BbIAENSAET U
paccmaTpuBaeT Ux onpegeneHue, NpaBoBbIe NOCNEeACTBUSI HAPYLLUEHUS U OTAMYNS OT UHbIX NPAaBOBbIX KOHLIENLUUIA, B YACTHOCTY OT
HOpPM jus cogens. Ocoboe BHUMaHWE B cTaTbe yaensieTcs npobrneme naeHTudmkaumm 0653aTenbCTB, OTHOCSALLMXCS K 3TON KaTeropum.
Tak, ocnapuBaeTcsi pacnpoCTpaHEHHbIN NOAX0A, COrNMacHo KOTOPOMY ONpeaensoLLMM Kputepmem Ans npu3HaHns obsi3aTenscTsa
MMEIOLLIMM XapaKTep erga omnes SBMSIETCA 0cobasd 3Ha4YMMOCTb 3alLMLLaeMOn UM LEHHOCTU. Takasi METOAMKA HOCUT OLEHOYHbIV
XapakTep, BCNeACTBUE Yero SBMSeTCs kpanHe CyObeKTUBHOM N HE MOXET CNY>XUTb HaAEXHbBIM OCHOBaHWEM 1151 NPaBOBON
KBanudgukaumm. B kayectse anstepHaTMBbl Npeanaraetcst 6onee 06bEKTUBHbIN NOAXOZ, KOTOPbI OCHOBAH Ha KIacCU4ecKmx
NpyHLUMNax TONKOBaHUsi MeXayHapoaHO-NpaBoBbIX HOpM. CornacHo aToMy noaxoAy, KnoyeBbiMu chakTopamu Anst onpegenexHms
XxapakTtepa 065a3aTenbCTBa AOMKHbI MPU3HABaTbCS ero hopMynMpoBKa, 0OLEKT U LENb, a Takke 00LLNIA KOHTEKCT, B KOTOPOM OHO
cylecTByeT. ABTOp paccMaTpuyBaeT AaHHble ANCKYCCUOHHbIE acnekTbl 06a3aTenbCTB erga omnes Yepes npuamy pabot Komuccun
mexayHapogHoro npasa OOH 1 pa3anuyHbIX JOKTPUHANbHBIX NOAXOAO0B, a TaKKe NPaKTUKKM MexayHapoaHbIx cyaoB. Hanbonee
nogpobHo aHanuaupyeTcs npakTnka MexayHapogHoro Cyaa OOH, KoTopbI ¢ MOMeHTa NpU3HaHnsi 0653aTenbCTB erga omnes B
3HaMEHUTOM Maccaxe peLleHus (obiter dictum) no aeny o komnaHum «bapcenoHa TpaKLWH» CTankMBaeTcs ¢ 60MbLUNMM KONTMYECTBOM
MCKOB OT rocyapcTB, He ABMNSAIOLLMXCH HENOCPEACTBEHHO NOCTPaAaBLUMMM OT HapyLleHun 06a3aTenbCTB. B ¢BA3N € 3Tum
npeacTaBnsaloT MHTEPEC Takme BONPOChI, KaK COOTHOLLEHWE [AaHHOW KaTeropumn UCKOB C actio popularis, CBA3b HapyLLEHUS
0653aTenbLCTBa erga omnes C HaNMYMeM y rocy4apcTB-3aaBUTENEN jus standi v BNUSIHNE MONUTUYECKMX MOTMBOB Ha MHULMMPOBaHUe
pasbupartenbcrBa.

KntoueBble crioBa: obsizaTenbCcTBa erga omnes; HOpMBI jus cogens; MexayHapoaHein Cyn OOH; Komuccunsa mexayHapoaHoro npaea
OOH; oTBETCTBEHHOCTL FOCYA,APCTB.
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Abstract

Obligations erga omnes are an international legal concept that continues to provoke serious debate, despite having been long recognized.
Recently, this category of obligations has again attracted significant attention, particularly in connection with events that have come within the
purview of the UN International Court of Justice. The author identifies and examines the main issues arising in connection with obligations erga
omnes, namely their definition, the legal consequences of their violation, and their distinction from other legal concepts — in particular, from
jus cogens norms. Special attention is paid to the problem of identifying obligations that belong to this category. Thus, the author challenges
the widespread approach according to which the defining criterion for recognizing an obligation as erga omnes is the special importance of the
value it protects. This method is evaluative in nature, making it highly subjective and unsuitable as a reliable basis for legal qualification. As an
alternative, an objective approach is proposed, based on the classical principles of interpreting international legal norms. According to this
approach, the key factors for determining the nature of an obligation should be its wording, object and purpose, as well as the general context
in which it exists. These debated aspects of obligations erga omnes are examined through the lens of the work of the UN International Law



Commission and various doctrinal approaches, as well as the practice of international courts. The practice of the International Court of Justice
is analysed to the greatest extent. Since recognising obligations erga omnes in its famous dictum in the Barcelona Traction decision, it has faced
a significant number of applications from states other than injured ones. In this regard, issues such as the relationship between this category of
applications and actio popularis, the connection between the breach of an obligation erga omnes with jus standi of the applicant states, and
the influence of political motives on the initiation of proceedings are of particular interest.
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ABnAKOTCA NN OCHOBHbIE NPUHLMUMbI YTONOBHON OTBETCTBEHHOCTU MHAUBUAOB
oowmmMKu npMHUMNamMmm npasa?

YacTb 3: MNMpuHunn nullum poena sine lege («HET HakasaHUsi 0e3 3aKOHa»)

Bopwuc Hedepon’

VHCTUTYTY YronoBHOM OTBETCTBEHHOCTM MHAMBUAOB NPUCYLL PSA MPUHLUUMOB, XapakTEPU3YHOLLMX U YTOYHSIOLLMX ero CoaepKaHue,
NPUYéM Kak Ha BHYTPUroCyaapCTBEHHOM, TaK U Ha MeXxayHapogHOM YpoBHSAX. K HUM OTHOCATCS, B YaCTHOCTU, NPUHLUUNbI nullum
crimen sine lege («<HEeT NpecTynneHns 6e3 ykazaHusi Ha HEro B 3aKOHe»), non bis in idem («He ABaXAbl 3@ OOHO W TO Xe») U nullum poena
sine lege («HET Haka3aHus 6e3 3akoHa»). OgHaKo ngeanmMsauunsa 3TUX NPUHLMIMNOB B COBPEMEHHbLIX YCITOBUAX NMPUBENa K NOsiBIIEHUIO

B Hay4HbIX MCCMNEeA0BaHUAX BbIBOAA O TOM, YTO Takue NpUHLUUMbI UMEIOT B paMKax Kak HaLMOoHarbHbIX, Tak U MeXAYyHapoaHON
NpaBOBbLIX CUCTEM OLMHAKOBOE COAEPXKaHWNE 1 MOTOMY MX CrieQyeT paccMaTpuBaTh B Ka4ECTBE OOLLMX MPUHLMIOB Npasa no CMbIcry
nyHkTa «c» ctatbh 38 Ctatyta MexxayHapogHoro Cyana OOH. B 1o e BpeMst 0cO6EHHOCTU 3aKkpenneHns CoaepXaHust aTux
NPUHUKUMNOB B YrONOBHOM MpaBe pasHbIX rocyaapcTB 1 B MeXAyHapogHOM Npase He 4aloT OCHOBAHWU COrnacuTbCs C 3TUM
yTBEepXaeHneM. B gaHHom ctaTbe Hay4YHOEe BHMMaHUe CKOHLIEHTPUPOBAHO Ha npuHumne nullum poena sine lege («HEeT Haka3aHus 6e3
yKa3aHWsi Ha HEro B 3aKOHE»), B COOTBETCTBUU C KOTOPbIM KOHKPETHOE YroflOBHOE HaKka3aHWe MOXET ObITb Ha3Ha4YeHO TOMbLKO B TOM
cny4ae, Korga oHo, a TakKKe ero HXHUe 1 BepxHue npeaensl YETKO onpeaeneHbl NpaBoBbIMY HOPMaMK, 3aKpennsaoLWwmMMm cocTaB
OAHHOrO NPECTYNeHns, 40 MOMEHTA ero coBepLueHust. NMpoBeaéHHbIN aHanM3 AOKTPUHANbHbBIX UCCIe0BaHNI, a Takke
OPMYNMPOBOK HALIMOHANNbHbIX U MEXAYHapPOAHbIX MPaBOBbIX aKTOB, 3aKpennsoLwmux 6a3oBbie NONOXEHNS COAEPXKaHNS 3TOrO
npvHUMNa, AaéT OCHOBaHWeE AN BbIBOAA O TOM, YTO B HACTOsILLEE BPeEMs NpUHUMN nullum poena sine lege nmeeT 6e3yCrnoBHbIiA
XapakTep TOMbKO B pamKax HaumMoHanbHbIX MPaBOBbIX CUCTEM, HO Ha YPOBHE MeXAyHapOAHOWN YronoBHOW IOCTULIMK €ro COAepXKaHue
B 3HAQUUTENBHON CTEMEHN OrPaHNYEHO OTCYTCTBMEM NPABOBOWM ONPEeAEenEHHOCTM B HAaCTU BO3MOXHbIX BUAOB HaKasaHusi 1 Npeaenos
MX NpuMeHeHus. MockonbKy NOHMMaHe obLWMUX NPUHLIMNOB NpaBa B paMKkax pa3HbiX NPaBOBbIX CUCTEM AOMMKHO COBMNaaaTh, B CTaTbe
[AenaeTcs BbiBOA 0 TOM, YTO Ha AaHHbI MOMEHT HET NMPUYUH AN OTHeCEeHUs NpuHUmMna nullum poena sine lege K 06LMM NpUHLMNAM
npaga no cMbICIy NyHKTa «C» cTatbu 38 Ctatyta MexxgyHapogHoro Cyaa OOH.
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Abstract

The institution of individual criminal liability is defined by a set of principles that shape and clarify its substance at both the national and
international levels. Among the most significant are nullum crimen sine lege (“no crime without a law reference”), non bis in idem (“no trial
twice for the same offence”), and nullum poena sine lege (“no punishment without law”). While these principles are undeniably important,
their one-sided idealization has led some scholars to conclude that they hold identical meaning across all legal systems. On that basis, they are
sometimes regarded as “general principles of law” within the meaning of paragraph (c) of Article 38 of the Statute of the International Court of
Justice. However, the way these principles are codified in the criminal laws of different states and in international law today does not fully
support this view. In this article, scholarly attention is focused on the principle of nullum poena sine lege (“no punishment without law”),
according to which a specific criminal penalty can be imposed only if it has been clearly defined, including in terms of its lower and upper
limits, by legal norms for this crime before its commission. An analysis of the legal basis and codified formulations of this principle and its
interpretations indicates that, at present, it retains an unconditional character only within national legal and judicial systems. In the context of
international criminal justice, however, its application is significantly constrained by the absence of legal certainty regarding the types of
punishment available and the scope of their possible limits. Since general principles of law must have identical content across legal systems, the
article concludes that there are currently no grounds for recognizing the principle of nullum poena sine lege as a general principle of law within
the meaning of paragraph (c) of Article 38 of the Statute of the International Court of Justice.

Keywords
principles of criminal law; general principles of law; international criminal law; nullum poena sine lege; no punishment without law;
international criminal justice bodies.
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MexAay uckynneHmem M ryMaHHOCTbHO: MPaBo Ha HaaeXxAay B NpakTuke
EBponeiickoro Cyaa no npaBam yernoBeka
TurpaH OraHecsiH’

KoHuenuus «npasa Ha Hagexay» No3BosseT 3aKMoYEHHbLIM, OTObIBaKOLLMM NOXU3HEHHOE NULLEeHNe cBoboabl, NpaBo HaAeAaTbCA Ha
YCMOBHO-A0CPOYHOE 0cBObOXAeHMe B ByayLiemM. B ctaTbe npoBoaMTCA aHanv3 4aHHOro npaBa CKBO3b MPU3MY HEOPUANYECKNX
B3rMA40B HA MOHATUE «HaAeXab!», MPaKTUKM OTAENbHbIX FoCyAapcTB U KNioyeBbIX keicoB EBponerickoro Cyaa no npasam Yenoseka,
OKasaBLUMX 3HAYNTENBHOE BNUSHUE Ha ero opmMmpoBaHue. [pu n3yvyeHnmn cogepxaHmsa paccmMaTprMBaemMoro npasa OTMeYaTcs
CINOXHOCTU, CBA3aHHbIE C MOHUMaHUEM «HaAeXdbl» CyAbAMM, a Takke MHTepnpeTaumen camoro npasa Yepes «UCKynneHne» n
npuamy mopanu. OTaenbHOe BHUMaHue yaeneHo cpaBHUTENbHOMY aHanuay noavumi Beicumnx cygos CLUA, Kanagbl n FepmaHiu n
npeueaeHTHon npaktukn ECMNY. OTmevaeTcs BNMsHWE NO3NLIMIA MOCIEQHEro Ha NPaBOBbIE CUCTEMbI FOCYAapCTB, B TOM Yucne
HEEeBPOMENCKUX, MO BONPOCY NPU3HAHMS 3a 3aKIMYEHHBIMM NMpaBa Ha Hagexay. B otnnyune ot HaumoHanbHbIX cygos, ECMY
NpuU3HaéT nccnegyemoe Npaso 3a BCEMU 3aKMOYEHHLIMW, HE3ABMCUMO OT BO3pacTa, XxapakTepa COBEPLUEHHbLIX MPECTYMNNEHNIA 1
MHbIX CyBBEKTHbIX KpuTepues. bonee Toro, ECIMY rotoB ATV AanbLue 1 B HEKOTOPbIX Cryvasix NpMpaBHUBaTh ANUTENbHbIA CPOK
3aKMNIOYEHMS K «haKTUHECKN MOXM3HEHHOMY» OCHOBbIBAsCh Ha 3anpeTe 6ecyenoBeyHoro obpatleHns. ApdekTMBHOCTb peanusauum
npaea Ha Hagexay Ha HauuoHanNbHOM YPOBHE 3aBUCUT OT pernamMmeHTauumn KOHKPETHbIX NPaBun, KOTopble He06X0AMMO 3HaTb 1
cnegoBath 3akMYEHHOMY ANS YCNOBHO-A0CPOYHOro 0cBOOOXAEHNS (UTOObI «ObITh XOPOLUUM 3aKMIOYEHHBLIM»). [pn aHannse
npakTukn MexameprkaHCKOro cyda no npaesam YerioBeka Nog4€pPKMBaETCS, YTO B KOHTEKCTE PACCMOTPEHNS AEN O HACUIbCTBEHHbIX
MCYE3HOBEHMAX NPaBOo Ha HaZexdy B HEKOTOPOM CMbICIe TPaHCOPMMPOBAHO B «MPaBo Ha NpasBay» (Hagexaa poACcTBEHHUKOB
3HaTb, YTO NMPOU3OLLIO C UX Brinskumu). MNockonbKy HY B npakTuke ECIY, HK1 B npakTyke HauMoHanbHbIX CyA0B 40 CUX MOp He
npocnexveaeTcs YETKON hopMYNUPOBKK NpaBa Ha Haaexay — Kak 13-3a CIoXHOCTEN B onpeaeneHumn Ncuxonormyeckoro acnekra
[aHHOro NpaBa U HEOOHO3HAYHOCTM TEPMUHA «HaAeXaa», Tak U 13-3a HeYCTOSIBLLErOCsi NoAxXoAa K BOMPOCy O TOM, SIBNSAETCS MK
BCE-Takn OTCYTCTBME MpaBa Ha Hagexay 6ecyenoBeyHbIM UNn yHUXKaoLwyMM 4OCTOMHCTBO obpalleHneM, NpaBo Ha Hagexay pUCKyeT
0OCTaTbCs B COCTOSIHMM KOHLENTYarbHON 1 NPaBOBON HeonpeaenéHHOCTW. B 3akntoveHn npegnaraeTca HECKONbKO BO3MOXHbIX
cLueHapueB pasBuUTUS AaHHOro npasa B npakTuke ECIMY, cBA3aHHbIX, HaNnpuMep, ¢ BHeAPEHNEM NCKYCCTBEHHOTO MHTeNNeKTa ans
OLIEHKW CTeneHn ncnpaeneHus ocyxaéHHoro. MNpu nocnegosatensHoM pa3suTum npakTukv ECIMY npaBo Ha Hagexay MoxeT
npeBpaTUTbLCS B 3P MEKTUBHBIN MHCTPYMEHT AN pedpopMbl MEHUTEHLMAPHBIX CUCTEM B CTOPOHY BonbLuUer FyMaHHOCTU 1
OopMeHTaLun Ha pecoumanmn3aumio 3aKnYEHHbIX.

KnoyeBble crioBa: npaso Ha Hagexay; ncnpaesneHne; 3BONTII0TUBHOE TONMKOBaHME; EBponerickmi Cy,El, Nno npaBaM 4YeNoBEKa;
yenioBe4yeckoe OCTOMHCTBO,; NeHonorn4yeckasa uenb.
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Abstract

The concept of the “right to hope” allows prisoners, serving primarily life sentences, the right to hope for parole in the future. This article
analyzes this right through the prism of non-legal views on “hope”, the practice of individual states, and case law of the European Court of
Human Rights that have significantly influenced development of the concept. In examining the content of this right, the complexities associated
with judges’ understanding of hope, as well as their interpretation of the right itself through “atonement” and a moral lens, are highlighted.
Particular attention is given to a comparative analysis of the positions of the highest courts of the United States, Canada, and Germany, and the
case law of the ECtHR. The authors notes the influence of the latter’s positions on the states, including non-European ones, regarding the
recognition of prisoners’ right to hope. Unlike national courts, the ECtHR recognizes this right for all prisoners, regardless of age, the nature of
the crimes committed, or other subjective criteria. Moreover, the ECtHR is willing to go further and, in some cases, equate a long prison term
to “effectively life imprisonment” in terms of inhuman treatment. The effective implementation of the right to hope at the national level
depends on the specific rules that prisoners must know and follow in order to be released on parole (in order to “be a good prisoner”). An
analysis of the Inter-American Court of Human Rights’s case law emphasizes that, in the context of cases of enforced disappearances, the right
to hope has, in a sense, been transformed into the “right to the truth” (the hope of relatives to know what happened to their loved ones). Since
a clear formulation has not yet been found in either the ECtHR’s or national case law, both due to difficulties in defining the psychological



aspect of this right and the ambiguity of the term “hope”, as well as due to an unsettled approach to the question of whether the absence of
the right to hope constitutes inhuman or degrading treatment, the right to hope risks remaining in a state of conceptual and legal uncertainty.
In conclusion, the article proposes several possible scenarios for the development of this right in the ECtHR’s case law, including, for example,
the introduction of artificial intelligence to assess the degree of rehabilitation of convicted persons. With consistent development of the
ECtHR'’s case law, the right to hope could become an effective tool for reforming penitentiary systems toward greater humaneness and a focus
on resocialization.
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IOpuanyeckas npupoaa HanoroBbIX Mep B MPaKTUKe MeXAyHapOAHbIX
MHBECTULMOHHbLIX apouTpaxen
Makcum KOukoBCKUM'

KntoyeBbiM 3reMeHTOM MeXayHapoaHbIX MHBECTULIMOHHbIX COrnalleHnin ABSETCA NpaBo MHOCTPaHHLIX MIHBECTOPOB NofaBaTh UCKU
B MEXAYHapOOHbIN NHBECTULIMOHHBIA apOuTpax NpoTMB MPUHMMAIOLLMX KanUTanoBnoXeHNs roCyaapCcTB C LeNbio NonyyYeHnst
KOMMeHcaLun 3a HenpaBoOMEPHYIO 3KCMPONpPUaLMio MHBECTULIMIA, a Takke U3-3a HeCOBMAEHUS PasnUYHbIX PEXXUMOB MX 3aLLMUTbI,
npexae BCEro pexviMa crpasegsivMBoro 1 paBHOMPaBHOro obpalleHns ¢ nHBecTMumamMu. MNpy 3ToM kak akcnponpuaums, Tak u
HapyLleHne NHBECTULMOHHbIX PEXMMOB MOTYT BbITb OCYLLECTBIIEHbI MPUHUMAIOLLMM KannTanoBnoXeHs rocyaapCcTBOM
nocpeacTBoM HanoroBbix Mep. OfHaKo, HECMOTPSA Ha BbICOKYO MOMNYNSAPHOCTb MHBECTULMOHHBIX Aen 06 ocnapvBaHUmM HanoroBbIX
Mep, Ha CEroaHSALHWI AeHb B JOKTPUHE MEXAYHapOA4HOro MHBECTULIMOHHOIO NpaBa HEeT ACHOTo NPeacTaBneHns 0 TOM, YTO Takoe
Harnorosas Mepa 1 KakoBa e€ opuanyeckas CyLLHOCTb. B cBoto ovepeab, MHBECTULMOHHbIE apOuTpaxu perynspHo CTarnkusaroTcs ¢
WMHBECTULMOHHBIMU JOrOBOPaMU, HEe NpeaycMaTpuBaloLLMMK perfiaMeHTaumio NPaBoBbIX XapakTEPUCTUK HaNorosbix mep. B cessn ¢
3TUM COCTaBbl apbUTPOB Ha NPOTSXKEHUN AECATUNETUI BbIHYXAEeHbl POPMMPOBATL MOHMMAaHWE IPUANYECKON CYLLHOCTN HarnoroBbIX
Mep, 3a4acTy10 BbIXodsLLiee 3a PaMK/ «CyXOro» TekcTa MexayHapoaHoOro MHBECTULIMOHHOTO J0roBopa, Ha NMOoXEeHUSAX KOTOPOro
cnopsiLime CTOPOHbI OCHOBbLIBAKOT CBOM TpeboBaHms. ABTOpP No pesyrnsratam NccneaoBaHWs LWMPOKOTo CeKTpa peLUeHnit
MHBECTULMOHHbIX apbuTpaxen, NHBECTULMOHHbIX JOrOBOPOB, a TakKe akaAgeMUYeCcKMX TPYAOB BbigenseT COBOKYMHOCTb
aBTOHOMHBIX MPM3HAKOB HANOroBOW Mepbl 1 AAET el HayyHyto AedmHnumio. Hanorosow mepow senseTcs gevicteme (6esgenctene)
rocygapcTea kak B oopMe NPUHATUSA, U3MEHEHWS UM OTMEHbI HANOroBOro 3akoHa, Tak 1 B hopMe ero NpUMEeHEeHUs B OTHOLLEHWN
KOHKPETHOIo MHOCTPaHHOro nHBecTopa. IHBeCTULMOHHBIE apOuTpaxu NoAYEPKMBAIOT, YTO 0603Ha4YeHMe BO BHYTPEHHEM NpaBe
rocyfapcrea-oTBeTYMKA TOW UM MHOW cpucKarnbHON Mepbl (AOMYCTUM, TaMOXEHHON NOLUSWHLI) B KAYECTBE Harora He Bre4yéT eé
aBTOMAaTMYECKOro NPM3HaHUS TakoBbIM. Bonee Toro, Hanoroeble Mepbl 0bragarT NpesyMmnumen 4O6POCOBECTHOCTU NPUHATHS,
Bpems onpoBepKeHNs KOTOPOW BCEraa NeXuT Ha MHBecTopax-ucTuax. HakoHel, Hanoroeas mepa npeacTasnseT cobon cyry6o
IOPUONYECKYIO KaTeropuio, U3-3a 4ero TSHKeCTb IKOHOMUYECKMX NOCNEACTBUIA, MOHECEHHBIX 3apybexHbIM MHBECTOPOM B pe3ynbraTte
NPUMEHeHNs ocnapuBaeMon Mepbl, HAKaK He BMMSET Ha eé KBanudukaumio B Ka4eCTBE HaNOroBon Mepbl UM UHOTO AeNCTBUS,
HapyLuamoLLero MexayHapoaHbIi UHBECTULIMOHHLIN OroBop.

KntoyeBble crioBa: HanoroBble Mepbl; aBTOHOMHOE NOHVMaHWe HaroroBblX Mep; HarnoroobnoXeHe MHOCTPaHHBIX MHBECTOPOB;
MeXayHapoaHbIA MHBECTULMOHHbIA apBuTpax; yperynmpoBaHue CropoB Mexay MHBECTOPaMM U rocyaapcTBamu;
MeXayHapogHoe MHBECTULIMOHHOE NpaBo.
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The legal nature of tax measures in investor-state arbitration

Maksim Yuchkovskiy
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Abstract

The key element of international investment agreements is the right granted to foreign investors to file claims in international investment
arbitration against the host states in order to obtain compensation for the unlawful expropriation of investments, as well as for non-compliance
with various regimes for their protection, primarily the standard for fair and equitable treatment of investments. Both expropriation and
violations of investment regimes may be exercised by the host state through tax measures. However, notwithstanding the high frequency of
investment disputes in this category, there is currently no clear understanding in the doctrine of international investment law of what tax
measures are and what their legal nature is. Meanwhile, investment tribunals regularly encounter investment agreements that do not regulate
the legal characteristics of tax measures. As a result, for decades arbitrators have been compelled to formulate an understanding of the legal
essence of tax measures. This understanding often goes beyond the texts of international investment agreements on which the disputing
parties base their claims and which lack the legal characteristics of tax measures. Based on research into a wide range of investment arbitration
awards, international investment treaties, and scholarly literature, the author of the article identifies a set of autonomous characteristics of a
tax measure and provides a scholarly definition thereof. According to the author, the tax measure represents the actions (or inaction) taken by
a state in the form of adopting, amending or repealing tax laws, as well as applying them to target a certain foreign investor. Secondly,
investment tribunals specifically stress that the reference to a fiscal measure (for example, a custom duty) as a tax in the domestic law of the
respondent state does not automatically result in its recognition as such. Thirdly, tax measures possess the presumption of good faith, with the
burden of rebuttal always falling on claimant investors. Finally, the tax measure is a purely legal category, which means that the severity of the
economic consequences suffered by a foreign investor as a result of the application of the disputed measure has no impact on its classification
as a tax measure or other action that violates an international investment agreement.

Keywords
tax measures; autonomous concept of tax measures; taxation of foreign investors; investor-state arbitration; investor-state dispute resolution;
international investment law.
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MexayHapoaHoe npaBo npaB YenioBeKka B KoopAnHaTax KOHCTUTYLIMOHHOIO
npaBocyausA (aKkTyanusauumsa npoornemMmaTmkm)
Masen BrioxuH’

ABTOp BO306HOBMSIET ANCKYCCUIO, MHULIMMPOBaHHYHO NPOdECCOPOM, OKTOPOM topuanydeckmx Hayk T.I.MopLuakoBol B €€ cTaTbe
«[JOKTPUHarnbHbIE OCHOBbI MMMIIEMEHTALUN MEXAYHAPOOHbIX CTaHAAPTOB NpaB 1 cBO6OA cpeacTBamMm KOHCTUTYLIMOHHOTO
npasocyausi» (2008) 1 NOCBALLEHHYIO MECTY HOPM U NPUHLMNOB MEXAyHapOAHOro Npasa B MeXaHU3Me KOHCTUTYLIMOHHOIO
npasocyausi. Bo BBegeHun o60CcHOBbLIBAETCS HacyLLHas NoTpebHOCTL B akTyanusauum aTo npobrnemaTtuku B CBETE Npon3oLUeLmnx
3a nocnegHvie NpMMepHO 10 NET reononUTUYECKNX U HOPMAaTUBHO-MPaBOBbLIX M3MeHeHWI. B paboTe npegnaratotcs YeTbipe
Hanbonee BEPOSITHbIE TOYKM 3PEHUS Ha TO, Kakne MMEHHO YCTOSBLUMECS KaTeropmm MexxayHapogHoro npasa MoryT COOTBETCTBOBATL
YacTun 4 ctaTtbk 15 poccuinckon KoHCTUTYLMK, BBOASALLEN NMOHATUE «OBLLENPU3HaHHBbIE MPUHLMMBI U HOPMbI MEXAYHAPOOHOro Npasax»
1 He BorHe nocrieqoBaTenbHO onepupyoLLen 3TUM NOHATUEM B UHBIX €€ nonoxeHusx. OQHOBpeMEeHHO C 3TUM aBTop NpeacTaBnsaeT
CBOE& BuaeHne Toro, B Kakmx popmax (4Nns peLlleHns Kaknx 3agad) yHusepcarnbHble Y permoHarnbHble MexayHapoaHble 40roBopbl O
npaBax YernoBeka — B TOM YUCTIE U HE MMetoLLMe obs3aTenbHoM puanyeckon cunol ansa Poccuinckorn degepaumm — mMoryT
MCMonNb30BaTbCa NPy NPUHATMK peweHunin KoHcTutyumoHHbiM Cygom Poccun. Ocoboe BHUMaHue yaensercs ToMy, B pesynsrarte
Kakon MMeHHO npoLeaypbl U B Kakyto MMEHHO AaTy npekpaTtunocek yvactue Poccun B CoseTe EBponbl u EBponeickoint KoHBeHUMM 1 K
KakvM NpaBoOBbIM NOCNEACTBUAM, 3HAYMMbIM AN KOHCTUTYLIMOHHOIO NpaBocyans, STo Npueeno. B To e BpeMs aBTop BblCKa3blBaeT
1 HEKOTOPble COOOpaXXeHUs! B NOrb3y TOrO, YTO nNpaBo KoHBeHUMM cnocobHO okasaTb MHEPLIMOHHOE BO3AENCTBINE HA POCCUACKOE
KOHCTUTYLIMOHHOE MPaBo 3a CHET NPUMEHEHNS B CyAeOHON NpakTuke HEKOTOPbIX POACTBEHHbIX MPUEMOB TONKOBaHWS HOPM 06
OCHOBHbIX MpaBax, 8 MUMEeHHO aBTOHOMHOTO U 3BOSIOTUBHOIO TONKOBaHWS. B 3aknioueHnn aBTop AenaeTt OCHOBHbIE BbIBOAbI O
pesynbsratam UccneaoBaHus YeTbIPEX Ha3BaHHbIX B3aMMOCBS3aHHbLIX BOMPOCOB B3aMMOLENCTBUSA MeXAYHapOAHOMo U
KOHCTUTYLIMOHHOTO NpaBa, a Takke NpeanaraeT HEKOTOPbIE NepPCnekTUBHbIE HanpaBneHWs AanbHENLWNX 3bICKaHWI, B YaCTHOCTM O
pOnK Tak Ha3bIBAEMOro MANKOro MeXayHapoaHOro Npaea B KOHCTUTYLIMOHHO-CYAeBbHOM npakTuke.

KntoueBble cnoea: MexayHapoaHble 4OroBOpPbl; MexayHapoaHble 0bblyau; obLume NpuHUMNbI NpaBa; OCHOBHbIE MPUHLMNI
MeXayHapogHOro npaea; MmnepaTuBHble HOpMbI; EBponelickas KoHBeHUMS; KOHCTUTYLIMOHHOE NpaBoCyaMe.
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Abstract

In the present article, the author resumes the discussion initiated by Professor T.G.Morshchakova, Doctor of Law, in her article “Doctrine
background of implementing international standards of rights and freedoms by means of constitutional justice” (2008), dedicated to the place
of international law principles and norms in the mechanism of constitutional justice. The introduction substantiates the urgent need to update
this issue in light of the geopolitical and regulatory changes that have taken place over the last decade. The paper offers four plausible
interpretations of which established categories of public international law may correspond to Article 15 (Part 4) of the Russian Constitution,
which introduces the concept of “generally recognized principles and norms of international law” yet employs this terminology inconsistently in
its other provisions. Simultaneously, the author presents his own view on the forms (and for what purposes) universal and regional
international human rights treaties — including those not legally binding on the Russian Federation — may be utilized by the Constitutional
Court of the Russian Federation. Particular attention is paid to the specific procedure and the exact date of the termination of Russia’s
participation in the Council of Europe and the European Convention on Human Rights, as well as the resulting legal consequences for
constitutional justice. Furthermore, the author suggests that Convention law may exert an inertial influence on Russian constitutional law
through certain related judicial methods of interpreting fundamental rights, namely autonomous and evolutive interpretation. In conclusion,
the author summarizes the study of these four interrelated issues of interaction between international and constitutional law and suggests
promising directions for further research, specifically regarding the role of so-called “soft law” in constitutional judicial practice.
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European Convention; constitutional justice.
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