COBbITUE.

KOMMEHTAPWUW 3KCTNEPTOB

CNOPbI O MPABE COBCTBEHHOCTIA:
B34 BbICLUX CYLOB

[fpaBO COOCTBEHHOCTN — OCHOBA 3KOHOMKYeckoro obopoTa. Headpdhek-
TUBHOCTb MEXaHM3MOB €ro 3aluTbl HEMUHYEMO BJieYeT 3a COO0M Kak
yTpaTy [1eN0BOW aKTUBHOCTW, TaK W OLLYTUMOE CHUXEeHWe NOBepus K rocy-
napctey. B HepaBHO onybnmkoBaHHOM coBMecTHOM [locTaHoBNneHun Bep-
X0BHbI Cya 1 Boicwnin ApéutpaxkHbin Cyn PO Bbipa3unmn ¢BO MO3nULIMIO
no psaay Npo6riemMHbIX BONPOCOB, CBA3AHHbLIX C MPABOM COOCTBEHHOCTU U
ero 3awmton. O TOM, HACKONbKO Yaa4Hbl peLueHuns, coaepxatimecs B l1o-
cradosneHuu MNneHymos BC P® n BAC PO ot 29 anpensa 2010 r. Ne 10/22,
Mbl MOUHTEPECOBANMNCH Y 3KCMEPTOB.

— MpuHsaTre 29 anpens 2010 r. coBmecTHoro MNoctaHoBneHus MNneHymos Beic-
wero Ap6utpaxHoro Cyna P® n BepxoBHoro Cyga P® no Bonpocam, BO3HM-
KaloLLMM Npy paspeLleHnun CrnopoB, CBA3AHHbIX C 3alMTON npaBa CO6CTBEHHO-
CTW 1 OpYrux BeLLHbIX NpaB, ABASETCH OOHUM U3 Hambosiee BaXHbIX COObITUI C
TOYKM 3PEHNA Pa3BUTUS COBPEMEHHOIO POCCUINCKOro npaea. [osBneHne Takoro
pofa HopMaTMBHO-NPaBOBOro akTa 6bi/10 06YCNOBNEHO PAAOM NPOBIIEM, BO3HM-
Kalwux B CyaebHON npakTuke Kak apbuTpaxkHbIX CydoB, Tak U CydoOB O6Llen
IopucamKumMn. Hanpumep, HEKOTopble TPYOHOCTU BO3HMKANN NPU PacCMOTPEHUN

B"an"M“p raBp“'-lKOB, cyaamm criopoB 0 NPU3HaHUM nNpaea CO6CTBEHHOCTW HA CaMOBOJSIbHbIE MOCTPONKMU

W 3eMeribHble Yy4acTKU Nog MHOrOKBapTUPHLIMK AOMaMK, a Takxe npu nctpebo-
3aMecTUTeNb npeaceaarens BaHMN nmyllecTBa U3 Yy>XOro He3akOHHOro BJfiafgeHna U B Opyrnx cny4dasx 3awiu-
MockoBckoro 0651acTHoro cypa: Tbl NpaBa co6¢cTBeHHOCTU. CoBMecTHOe ocTaHOoBNEHME NO3BONSET rpaxaaHam

6onee ahPeKTNBHO 3alumLLaTh CBOM Npasa, a cygaM — OCyLLeCTBNATbL NpaBo-
NPUMEHUTENbHYIO OeATeNIbHOCTb.

OoHMM 13 Haumboree BaXKHbIX acrneKkToB HOBOro coBmMecTHoro [MocTtaHoBneHus
Mnenymos BAC PO 1 BC P® M0oXHO Ha3BaTb NOIOXEHNE, B COOTBETCTBUN C KOTO-
pbiM COBCTBEHHWKM KBApTUP B Cry4ae HapyLleHus ux npas MoryT obpaliarbcs B
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cyn 3a 3aLLNTON, OaXKe CNY OHU eLLe He UMEIOT npasa COO6CTBEHHOCTU Ha 3eMerlb-
HbIN y4acToOK, Heob6xoanMbI 4ns aKcnJiyataunm XXmnaoro MHOrokBapTMpHOro noma.

MpUHUMNMANBHO HOBBLIMU MOXHO Ha3BaTb MOJSIOKEHUS MO BOMpOcaM, BO3HMKal-
LLIMM MPU paspeLLeHn CropoB, CBA3aHHbIX C CaMOBOJIbHOM NocTpoiikoit. Cornac-
HO M. 26 MocTaHOBNEHWSI OTCYTCTBME pas3pelleHVsi Ha CTPOUTENIbCTBO camo Mo
cebe He MOXET SABNATLCA OCHOBaHMEM A1 0TKasa B MCKe O MPU3HaHWM npaea co6-
CTBEHHOCTM Ha CAMOBOJIbHYIO NOCTPOViKY. Cyfbl 065i3aHbI B TaKMX CIydasx Bbisic-
HATb, NPUHMMANO N IMLIO, OCYLLIECTBMBLLIEE MOCTPOVIKY, HaAnexatiue Mepbl K ee
nerannaaumnm, Nnosly4eHuio paspeLleHnst Ha CTPOUTESNIbCTBO, a TakxXe NPaBoMepHO
1 eMy 6bI510 0TKa3aHo B MX MOJSTyYEHUM COOTBETCTBYIOLLMMM OpraHamu U He Ha-
pyLlaeT N Hannyve Ha y4acTKe CamOBOSIbHOrO CTPOEHUSI MHTepPEeChl TPETbUX ML,

PasbsicHeHW0 noaseprnnck Bonpockl npumMeHeHuns Hopm 'K P® 06 nctpebosaHum
MMYLLIECTBA M3 YYXXOr0 HE3aKOHHOr0 BNafeHus, oTAeNbHbIX NMONOXEHUn cT. 234,
301—302 'K P®, a Takxe HOpPM, perfaMmeHTUpYoLLMX NPaBOOTHOLLIEHUS B cdhepe
npuobpeTaTenbHOW JaBHOCTH.

CoBmecTHoe [MocTaHOBNEHWE yCTaHaBNMBaeT €OMHCTBO MPaKTUKX MPUMEHEHUS
HopM MpaxkgaHckoro kogekca P® apbuTtpaxHbiMu cyaamMu 1 cyfamu o6LLem topuc-
OVKLMN.

— AHanua cogepxaHus coBMecTtHoro NoctaHoBneHus MNneHymoB BepxoBHOro 1
Bbicwero ApbutpaxHoro cyaos P® nossonseT BblAENUTb B YMCAE NPOYUX Psa
Ba>KHENLIMX npoueccyanbHbIX MOMEHTOB, KOTOPbIE HALUNW NPUHUMAMANbLHOE pe-
LUEHMe.

[ocTaTtoyHO faBHO, NPaKTUYECKN HA4YMHAsA C NOSIBNIEHMA HOPMbI CT. 2 degepanb-
Horo 3akoHa Ne 122-®3 «O rocynapcTBEHHONM peructpaumm npae Ha HeBMXMMOe
MMYLLIECTBO M COENMOK C HMM», OOMyCKaloLlen BO3MOXXHOCTb OCnapuBaHus 3aperu-
CTPUPOBAHHOIO NpaBea, B CyaebHOM NpaKkTMKe BO3HMKIN BOMPOCHI Bbibopa crnocoba
3amThl U NpoueccyansHon hopMbl ero peanuidaumun. B cyabl 3aMHTepecoBaHHbIe
nuua obpallanucb M ¢ UCKamu, 1 ¢ 3asBneHnsMK B nopsiake rnaebl 24 AMNK PO, B
Ka4yecTBe OTBETUMKOB (MNIM 3aMHTEPECOBaHHbIX NNL) NPUBIIEKANNUCL U COOCTBEHHO
HOCUTENN 3aperncTpupoBaHHOro Mpaea, M opraHbl FOCYAapCTBEHHOW peructpa-
LMK, N OpraHbl rocyfapCTBEHHON BNAacTM U MECTHOro camoynpasfieHus. 1o atum
BOMpOCaM BENMCb OUCKYCCUM B HAy4HOW cchepe 1 Npu peLleHnmn Cnopos.

lMocTaHOBNEHNE MNOCTABMNO TOYKY — MpuyemM abCconoTHO 060CHOBAHHYIO U BbiBE-
PEHHYIO — B 3TUX Criopax: ocnapveaHue 3aperucTpupoBaHHOro npasa co6CTBEH-
HOCTU (NMMB0 MHOrO BELLIHOrO NpaBa) Ha HeABWXUMOE MMYLLIECTBO €CTb CMOp O npa-
BE rpaxJaHCKOM (NpaBe Ha UMYLLIECTBO), XapakTepoM 3TOro npasa onpepensercs
BbI6OP 3aMHTEPECOBaHHbLIM NIMLOM cnocoba 3allnTbl U NpoueccyanbHOM hopMbl
(pasgen «Cnopbl 0 NpaBax Ha HEABMXMMOE UMYLLECTBO», M. 52—59).

B 4acTtHoCTH, B NocTaHOBNEHUN npu Heo6X0AMMOCTH ocnapueaHusa 3aperncTpu-
poBaHHOro npaea 3aMHTepecOoBaHHbIM NLUaM npegnaraeTca BbI6MpaTb TOJIbKO
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BELLHO-NPaBOBble CMNOCOo6bl 3aLLMTbl: UCKM O NMPU3HaHUWM npaBa COOCTBEHHOCTH
(n. 58), 06 nctpeboBaHMM NMyLLECTBA, O BO3BpaATE MMYLLIECTBA B KayecTBe Mo-
CNeacTBuA HedencTBUTENBHOCTM caenku (N. 52). MpoueccyanbHon hopmMor pea-
nM3aummn Takoro cnocoba 3aLLmTbl MOXET ObITb TOIbKO MCK, COOTBETCTBEHHO CNOpP
0 NpaBe MOXET 6bITb PeELLEH TONbKO B paMKax MCKOBOro Npom3BoacTea (n. 52).

B cBa3n ¢ atum B ocTaHOBNEHUN caenaH elle OAWH KpanHe BaXXHbIl — U He
TONbKO A1 CMOPOB O 3aluTe npaB Ha HeOBMXXMMOE UMYLLIECTBO — BbIBOA, O He-
BO3MOXHOCTUM pa3peLLeHunsi criopa o npase rpaxaaHckoM Npu paccMOTpeHnn gena
B NOpsigKe NPOM3BOACTBA NO Aenam, BOSHUKALWUM U3 Ny6INYHbIX NPaBOOTHOLLIE-
HuiA (n. 56).

Takum o6pas3om, NuLo, YbW NpaBa HapyLleHbl hakTOM rocyfapCTBEHHOW perun-
cTpauum 3a Apyrum IMLOM npaBa Ha HeOBWXUMOE MMYLLECTBO Unn ero obpe-
MEHEHUI, cobupasicb ocnapuBaTtb PErMcTpaumio, OOMKHO ohopMUTL CBOM Tpe-
60BaHMs TONMbKO B BWOE WUCKOBOrO 3afiBfIEHWS; B Ka4eCTBE OTBETYMKA MPUBIEYb
TONbKO TO NULIO, NPaBO Ha UMYLLECTBO KOTOPOro ocnapmeaeTtcs (NpoLle rosops,
IOPMANYECKOro COOCTBEHHMKA UMYLLIECTBA), HO HUKaK He opraH rocyfapCTBEHHOW
pervcTpauum; B YACNIE NCKOBbIX TPEGOBaHMWI yKa3aTb Npu3HaHve npasa Co6CTBEH-
HOCTW (MM MHOTO NpaBa).

B OTHOLLEHWMM MocneaHero yCnoBus OcrnapuBaHvs npaea Heo6XOAMMO MOSICHUTL
cnepyrollee: xots B MocTaHOBeHUM HasBaHbl pasHble Cnocobbl 3aluTbl — U
npu3HaHWe npasa COGCTBEHHOCTW, Y BMHAMKAUMS, U NPU3HaHWE COeNnKu Hepen-
CTBUTENLHOM, U NMPYMeHeH1e NoCNeACTBUM ee HeleNCTBUTENIbHOCTY, U NMpU3HaHue
npasa unn o6peMeHeHUs OTCYTCTBYIOLLMM, B OCHOBE BCEX 3TWX UCKOB JIEXUT Crop
0 npaee (Kak npaBuso, BELLHOM MpaBe Ha UMYyLLEeCTBO), 6e3 paspeLueHnust KOTo-
pOro HEeBO3MOXHbI HY BO3BPAT UMYLLECTBA, HU MUCKIoYeHWe 3anvcy n3 EguHoro
rocyfapcTBeHHOro peecTpa npae, HA BHECEHMe HOBbIX 3anuceit B Hero. iMeHHo
noaToMy Tpe6oBaHMWe O NPU3HaHUM 38 UCTLIOM NpaBa Ha UMYLLIECTBO AOSIKHO ObITh
06513aTesIbHbIM 3/1EMEHTOM UCKOBbIX TPe6OBaHWUI B GOSbLUMHCTBE CIy4aes.

Yo KacaeTca NpeabABNeHUs Tpe6oBaHUI HENOCPEACTBEHHO K rocyAapCTBEHHOMY
pervcTpatopy, MocTaHOBNEHME UCKIOYMITIO Ero U3 Yncna OTBETHMKOB: TaKoM ro-
Cy#apCTBEHHbIV opraH He MOXET ObITb YHaCTHUKOM MPaBOOTHOLLIEHWI, BO3HMKALO-
LUMX NpU ocrapvBaHuM Npaga, 3apermcTpuMpoBaHHoro M. Co6CTBEHHO MO3TOMY
UCKNoYeHa B MopsiKe MCKOBOro NPOM3BOACTBA BO3MOXHOCTb NPeabsBeHns ucka
C TakuM NpegmeToM, Kak «MnpoLly npusHatb 3anuck B EFPM o peructpaumm npa-
Ba COGCTBEHHOCTU HA MMYLLECTBO HE3aKOHHOM, HEAEeNCTBUTENbHOM, UCKOYUTD
(aHHyNMpoBaTb) 3Ty 3anuncb». OTBETHUKOM MO TaKOMy UCKY JOMKeH 6bITb rocyaap-
CTBEHHbIV perncTpaTop, KOTOpbIN, KaK yXXe cKa3aHo Bbille, He ABNSeTCs y4acTHU-
KOM BeLLHO-NPABOBbIX OTHOLLIEHWIA.

K rocynapctBeHHOMY perncTpartopy MoryT 6biTb 3asBneHbl NOA06HbIE TpeboBaHMSA
KaK pa3 B nopsigke, yctaHoBneHHoM rnaBamu 24 n 25 AMNK PO un MK P® coot-
BETCTBEHHO, TOMbLKO €CNK CNop O NpaBe Ha MMYLLECTBO OTCYTCTBYeT. EcTecTBeH-
HO, YTO OCHOBaHMEM Takoro TpeboBaHus 6yOeT ABMATbCA He NpuU3HaHue npasa
3asaBUTENSA HA MMYLLECTBO, a HapyLleHus, OONYLLEHHbIE PErNMCTPATOPOM: HEOBOC-
HOBaHHbIN OTKa3 B rocygapCTBEHHOW peructpaumm, permctpaums npae TobKO Ha
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4acTb MMYLLIECTBA, HA KOTOPOE MepeLUso npaso CO6CTBEHHOCTM, 1 T.M. Mpu 3Tom
Npes3toMUpYeTCs eQUHCTBO MO3ULMIA CTOPOH CAEMKM, MOCIYXMBLLEN OCHOBaHMEM
[INS rocyAapCTBEHHOW perncTpaumm; B MIHOM Criy4ae, eciiv ofiHa U3 CTOPOH B caen-
Ke OTpuLaeT HapyLleHne rocyaapCTBEHHbIM PermcTpaTopoM Kakux-nu6o npasur
pervcTpaumm, UMeeT MecTo Crop O NpaBe, KOTOPbI MOXET 6bITh PeLleH TONbKO B
MopsifKe MCKOBOro NPOV3BOACTBA MEX 1y CTOPOHAMMU CAENKM.

— MocTaHoBneHne Ne 10/22 Bo3HMKNO 13 MocTtaHoBneHus oT 25.02.1998 Ne 8.
Ho MoctaHoBneHne Ne 8 6b110 NpuHATO ToNbko MNneHymom BAC P®. C 1998 r.
Habnoganacb TeHAEHUMS pacxoXneHus apouTpadkHOM NPakTUKU U NPaKTUKK Cy-
OB 06LLel opucankumm B cnopax o co6cTBeHHOCTU. CaMbiM M3BECTHbLIM NpUMe-
POM SIBNAETCA pa3Has TPaKTOBKA COOTHOLLEHUSI PECTUTYLIMM U BUHAMKALUN BELLM.
MoaTomy Hambonee BaXKHbIM OOCTUMXXEHMEM HOBOro MoCcTaHOBNEHMA MOXHO CHU-
TaTb BbIPabOTKy 06LLEN NO3MLMM MO BaXKHbIM BOMPOCaM.

Opyrum cepbe3HbIM OTAMYMeM HoBoro NocTtaHoBNEHMA ABNAETCA ero maclutao.
Peub ngeT He ToNbko 06 06bEME, HO U O COAEpP>XKaHUN.

OTMeuy TONbKO HEKOTOpPbIE NONoXeHWs. NMocTaHOBNEHWE NOLUSIO MO NyTU pa3BUTUS
TOro MexaHuama, KoTopbin 6bin1 co3gaH B 2004 r. ¢ BHECEHMEM NOMpaBku B M. 2
cT. 223 'K 1 KOTOPbIV ABAAETCA NO CYLLIECTBY MEXaHN3MOM MOMEHTaNbHOW Npuoo6-
petatensHon gasHocTw. Monpaeka B n. 2 cT. 223 'K nmena MHOXeCTBO Hegonyc-
TUMbIX NPOTMBOPEYUI, O YEM MOCTOSIHHO FOBOPMAM LUMBUAUCTLI. [ocTaHoBNEHME
YyCTpaHsieT YacTb NOPOKOB M. 2 CT. 223 K 1 pa3BuBaeT 3Ty KOHCTPYKUUIO NyTEM
BblAENEHNS B HEll CBOMCTB MOMEHTasIbHOW npuobpeTaTesnibHOM A4aBHOCTU. IMeH-
HO Tak 1 MOHUMAIO copep>xaHue n. 13, B KOTOPOM rOBOPUTCH O TOM, YTO 6E3BO3-
Me34HOe NpMoBpeTeHME BELLM, COCTOSBLLUEECS NOCSE NOMYYEHUS BELLM B NOPSAKE,
npegycMoTpeHHoMm n. 2 cT. 223 K, He gaeT cO6CTBEHHUKY NpaBa UcTpeboBaTb
BeLLb y Bnagensua. lNocraHoBneHne pacnpocTpaHmno MexaHnam n. 2 cT. 223 MK u
Ha NprobpeTeHnE OBMXKXMMbIX BELLEN, OTBETUB TEM CaMbIM Ha KPUTUKY.

IMOHATHO, YTO yKpensieHMe MOMEHTaNbHOM NpuobpeTaTenlbHON OABHOCTU BReYeT
CyXeHue cdepbl OeNcTBUA AaBHOCTU No CT. 234 K. NocTaHoBNeHWe, O0AHako,
KOMMEHCUPYET NPaKTU4ECKOe OcnabneHne HopMbl CT. 234 pacLUMPEHMEM 3aLLUTbI
Bfafenbla no OaBHOCTM (T.e. HE3AKOHHOIO Bnafesnbla) nNpefocTaBfiEHNEM emy
TEX Xe CPeACTB, KOTOpble MMeeT Briafenel, 3akoHHbIA. 34ecb HY>XXHO HaNMOMHUTb,
41O Nt06OE pacLunpeHne BNafenb4eckon 3allnTbl MOXKET UCMONb30BaTLCA U CO6-
CcTBEHHUKOM. COOTBETCTBEHHO, Tenepb COOCTBEHHMK MOXET NMPoAomKaTb BUHAU-
KaLMOHHbIV UCK M1 MOCNE TOro, Kak 6yaet obHapy>XeHa HeAeNCTBUTENbHOCTb CAEN-
K1, N0 KOTOPOW OH npuobpen Bellb. OH MOXET MOC/e 3TOro CCbiaTbCsl Ha CBOK
006POCOBECTHOCTb U MHblE PeKBM3UTLI N. 1 CcT. 234 K.

Haunbonee BaxHbIiM, HA MOW B3rnsag, NonoxeHnem MocraHoBneHus ABnsieTca 3a-
KpensneHHas B M. 43 OTBETCTBEHHOCTb NpoAasLa 3a npogaxy l-Iy)KOl\;‘I BeLmn. XoTa
€CTb BEepOATHOCTb, YTO TOJIKOBaHMe aToMn pekomMeHgaunn Bbi30OBET CMopbl MU3-3a
N3BECTHbIX TeopeTU4eCKnx pa3Hornacvn71 OTHOCUTEJIbHO NpodaXKn 4yXoro, A Bce
)Xe NUCXOXY U3 Toro, 4Tto nmeeTca BO3MOXHOCTb NMPUMUPUTL 3TN pa3Horiacua Ha
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pasgeneHnn HegencTBUTENbHOCTM CAENKM O MPOL4AXe YY>XOM BELUM U OTAENbHON
He3aBMCUMOW (aBCTPaKTHOM) OTBETCTBEHHOCTW NPOAAaBLA 3a HapyLLeHWe aHHOro
UM obeLlaHus, 4YTO BelLlb MPUHAOIeXUT eMy, a He TpeTbum nuuam. Ecnu Takoe
TONKOBaHWE (MK ero BapuaHTbl) 6yAeT NPUHATO, TO HaL NPaBoONoOpPAAOK, HECOM-
HEHHO, NepeigeT B MHOe Ka4ecTBo. OnacHoCTb, NoacTeperatoLyas noboro NHBec-
TOpa npu NOKynkKe «OTPaBMAEHHbIX» aKTUBOB, MOXET ObITb CHATA NyTEM CTpaxoBa-
HUS, NOPY4YUTENLCTBA M TOMY NMOJOOGHLIX (DOPM XemXUPOBaHUSA PUCKOB, KOTOPbIE
CerofHs ABMSATCA HeYCTPaHUMbIMMU.

— [JaHHoe [locTtaHoBneHne MNeHymMoOB SBNSIETCS BaXXHOW BEXOM B pasBUTUM
OTEYECTBEHHOW LMBUIIMCTUYECKOM OOKTPUHBLI U NpakTMkK. Ero BaxHenwmnm no-
JIOKEHMEM MOXHO CHYMTaTb OKOHYaTeSlbHOE peLleHne OUCKYCCMOHHOrO Bomnpoca
0 3almTe [Oo6pPOCOBECTHOrO npuobpetartens. PaHee Ha npakTuke npeobnagana
TeHOeHUus cBA3biBaTb NpuobpeTeHne [o6POCOBECTHLIM BO3ME3LHbLIM MPUO6-
petatenem npasa CO6CTBEHHOCTU C MOMEHTOM BbIHECEHMA CYAEOHOr0 peLleHus
06 0oTKase B YOOBNETBOPEHUN BUHAMKALMOHHOIO MCKa MPEXHEro CO6CTBEHHMKA.
Takasi KOHCTPYKUMSl BCTynana B BONutoLLiee NPOTMBOpPeYne ¢ Hopmoit a63. 2 n. 2
cT. 223 K P®. Tenepb B NOAHOM COOTBETCTBUM C 3aKOHOM MPU3HAETCH COENoY-
Has npupoda npuobpeTeHus npaBa COOCTBEHHOCTU [OOGPOCOBECTHbIM MPUOG-
peTtatenemMm OT HeynpaBOMOYEHHOro otyyxaartens. MIMeHHO NoaToMy nosiBfeHune
HOpMbI a63. 2 N. 2 cT. 223 K P® He conpoBOXAanocb BHECEHUEM U3MEHEHWUN
B 3akoH «O pernctpaumm npae Ha HeOBMXUMOE MMYLLECTBO M CHOENOK C HUM».
PerncrtpaumoHHas 3anncb BHOCUMTCS Ha OCHOBaHWW OeACTBUTENbHOW caenku. Mo
3TON npu4mHe B [ocTaHOBNEHUN crieumanbHO YNOMUMHAETCA O TOM, YTO cheska
MeXAy HeynpaBOMOYEHHbIM OT4HyXpaTefnieM M OO6POCOBECTHbIM npuobpeTaTe-
J1eM JOMmKHa COOTBETCTBOBATL BCEM YCITOBUSAM AENCTBUTENBHOCTU COENOK, 3a UC-
K/Il0YEHMEM OTCYTCTBMS Y OTHYXXAaTens pacnopsantensHon BnacTn. 3ToT eanH-
CTBEHHbIV NOPOK CAENKM «UCLIENAETCSA» JOOPOCOBECTHOCTLIO NpuobpeTaTens npu
HaNIMYUN UHBIX IEMEHTOB CSIOXKHOMO IOPUANYECKOrO cocTaBa, NpeayCMOTPEHHOIO
cT. 302 K P®. EctecTBeHHbIM cneacTBMEM Takoro nogxopa siBNAeTcs Te3nc o
TOM, YTO BMHAMKaALMS HEBO3MOXHA HE TONbKO Y AO6POCOBECTHOrO BO3ME3QHOMO
npuobpeTtarens, HO 1y N1ua, KOTOPOe BNOCNEACTBUN NPUOBPESO Y HErO CMOPHbIN
06beKT 6e3B03Me3H0. Ecnu go6pocoBecTHbIN NpuobpeTaTenb CTaHOBUTCS CO6-
CTBEHHMKOM B MOMEHT COCTOSIBLLUErocsi NpuOGpPETEHNsI OT HeynpaBOMOYEHHOro
OTHyXAaTens, To OH NepedaeT nocnenyoLemMy NnpmobpeTaTento yXXe umetoLLeecs
Yy Hero camoro npaBo co6¢TBeHHOCTU. C Opyroit CTOPOHbI, B 3aKOHE creuumanb-
HO YyKa3blBaeTCsA Ha npuobpeTteHMe [OO6POCOBECTHbIM MpuobpeTarenemMm npasa
COBCTBEHHOCTU TOJMbKO Ha HeABMXUMOCTb. [peanaraemoe B lNocTaHOBNEHUN UC-
nosib30BaHUe aHasiorMn 3akoHa Afs pacnpoCTpaHeHUs OENCTBUSA HOPMbl ab3. 2
n. 2 c1. 223 'K PO® Ha ABMXUMbIE BELLM CKOpPEE BCEro CTONKHETCA C TEM BO3-
pakxeHneM, 4YTO crnocobbl NPMOBPETEHMA NpaBa COOGCTBEHHOCTU U MHbIX BELLHbIX
npae OOSKHbI YCTaHABIMBaTLCA 3aKOHOM, a 3aKOHOAATe b, O4EBUOHO, HE NoXe-
nan ypaBHATb B 3TOM OTHOLLEHMM NONOXeHNe JO6POCOBECTHbIX NpuobpeTarenemn
OBVXXUMbIX N HEABMXXUMbIX BELLEW.

Elwie ogHoOM BaXkHOW OCOBEHHOCTBLIO AaHHOro MocTtaHOBNEHUA SABMSETCH TO, YTO
BbICLUNE CyAe6Hble MHCTaHLUM BriepBble fann [OCTaTo4HO NOAPO6HOE TONKOBaHMe
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CT. 234 K P®, n3 Kotoporo crefyeT, 4TO OHW NPU3HAIOT ABHOCTHOE BnageHune
Cy6BHEKTMBHBLIM NPaBOM, a He MPOCTO (PakKTUYECKMM COCTOSIHUEM U paccMaTpuBa-
10T NPedyCMOTPeHHbIN N. 2 ¢T. 234 K PO nck gasHocTHoro Bnagensua (Myénu-
LIMaHOB UCK) Kak aHanormyHbIi uckaM cobCTBEHHMKA (BUHAMKAUUN U HEraTopHO-
My MCKYy) No ccepe NpUMEHEHUss U YCNOBUSAM yOoOBneTBopeHus. Mo-sugnmomy,
NPOSICHEHNE NO3MLMUN BbICLLMX CYAOB B 9TOM BOMPOCE MOCIYXUT Katannu3aTopom
Onsa 6onee akTMBHOIO UCMOSIb30BaHWSA NOMOXEHUIN YKa3aHHOM cTaTbu B CyAebHOM
npakTuKe.

HakoHeu, Becbma MHTEPECHbIM C TOYKUN 3PpEHUA TEOPUN N NPAKTUKKN NpeacTaBndaeT-
cq Te3nc NocTtaHOBNEHUSA O cyry6o OTHOCUTEJNIbHOM XapakTepe cyne6Horo peLle-
HUA, KOTOPbIM 3a onpepeneHHbIM JTIMUOM NPpU3HaHo nNpaBo COB6CTBEHHOCTW.

— O6Len3BeCTHOE U3BECTHO HEMHOTMM. B cuny 3Toro Mmp nonoH 3a6ny>xaeHui,
4acTb U3 KOTOPbIX HOCUT IOPUANYECKUI XapaKTep.

Tak, pacnpocTpaHeHa oln6ka — ronaraTb, 4To No6oe HapyLleHHOe VMYLLEeCT-
BEHHOE MPaBO MOXET 6bITb BOCCTAHOBIIEHO rPakAaHCKO-NPaBOBbLIMI CMIOCOGaMU.
K coxaneHuio, 3To He Tak. 10 OTHOLLIEHWIO K O6LLEMY HYUCITY HAPYLLIEHWIA HEe CTOfb
BENIMKO YMCINO CUTYaLMiA, B KOTOPbIX HAPYLLEHHOE MPaBO MOXET 6biTh aeKBaTHO
BOCCTaHOBMEHO. BeaHakazaHHOCTb HapyLLEHWI IMeeT CBOMM CreCTB1EM MPaBo-
BOW HUIMNU3M U YTPaTy Bepbl B NMPaBOBYO CUCTEMY rocyaapcTea. B cBaA3mn ¢ aTum
nepeocTeneHHas 3aJada 3akoHodarens U cyaa — UcTpebreHne cUTyauui, B KOTo-
PbIX HApyLLEHME YbUX-TMBO NpaB 0CTaeTca 6e3HaKa3aHHbIM.

Paccmatpusas o6cyxpaemoe NoctaHoBneHve MNMneHymMoB B cBeTe ykadaHHbIX Mo-
JIOXXEHWIA, HeNb3sl He YAMBUTLCS HEOAHO3HAYHOCTU ero NpeanonaraemMoro BiMsHus
Ha IOPUONYECKYIO XUN3Hb obLlecTBa. [ogpobHbIN aHanM3 QomkeH 6biTb Npegme-
ToM 60nee 3Ha4YMTENbHOM paboTbl. OgHaKo HeKoTopble Hanboree SBHbIE MOMEHTbI
MOXHO OTMETUTb M ceivac.

K umcny 6e3ycrnoBHbIX MOCOB CreayeT OTHECTM 3akpenseHue BOMpocoB, CBA-
3aHHbIX C MpUYoBpeTaTeNbHON AaBHOCTLIO. PaHee OHU yXe NosyYnnn oTpaxeHue
B NpakTuke. Ho y4Tem, YTo 3HauuTesIbHas YacTb COOTBETCTBYIOLLIErO MMYLLeCTBa
nocTynuna B «106p0COBECTHOE BriafieHne» B Ha4ane AeBAHOCTbIX, T.e. B 6rimxKai-
LLee Bpems UCTEKYT TpebyeMble ans obpalleHus B cyn BoceMHaauats net. Cre-
[l0BaTeNIbHO, HaM CrieflyeT OXMUaaTb Pe3Koro yBenMYeHUs Yncna aen, CBA3aHHbIX
C npuobpeTaTenbHol AaBHOCTLIO. [laTh NpaBonpUMEHUTENAM OPUEHTUPLI, 6e3yc-
JIOBHO, BaXHO.

CTonb e LeHHbI 1 yKa3aHusi, kacatoLLmecs aen, CBA3aHHbIX C CaMOBOJIbHbIMM MO-
CTporiKamu.

O,ElHOBpeMeHHO C 3TUM 6epeT OoTOoponb, Korga npeacrtaenfellb, Kak MOryT ObITb
NCTOJIKOBAHbl HEKOTOPbIE MOJIOXKEeHUA MocTtaHoBneHus. N ato NPUTOM YTO, BbiNyC-
Kasa HOpMy npaBa B CBET, Mbl AOJIKHbl MOMHUTbL, YTO OHa HeMeaJieHHO nonanaeT B
arpeccumBHyto niaBunKoBYyto cpeny 3J10HaMepeHHbIX NCTONKOBaHWN.



Auppein Jlebepes,

a[1BOKAT OPUANYECKON KOMNaHWN
«HOkoB, XpeHoB 1 MapTHepbI»:

COBbITUE.
KOMMEHTAPIIN 3KCMEPTOB =

K npumepy, COBOKYNHOCTb M. 7 1 9 AaeT 0CHOBaHWs nNpegnonaratb, YTo CO6CTBEH-
HUK umyLectea ®IrylMa nnm Oy, nMyecTBo KOTOPOro HE3AKOHHO OTHYXXAEHO Y
Hero NOMMMO ero BOJM, He CMOXET BOCCTaHOBUTbL NpaBa Ha Hero, eciin ¢ MOMeHTa
HapyLleHMsa 3TOro npasa npowuso 6onee roga. M ato 6yaet tak, gaxe ecnv cob-
CTBEHHWK He 3Han 06 yKa3aHHOM HapyLUeHUWN 1 3TOT akT OT Hero 3f1oHaMepeHHO
CKpblBanu.

Takxe oropyaet TO, YTO CyfA B35S Ha ce6s HECBONCTBEHHYIO eMY pOJb 3aKoHoaa-
TeNbHOW BNacTu N 6e3 Kaknx-nmbo ybeanTesibHbIX OCHOBAHUIN OTHEC HUYTOXHbIE
caenku ®I'vYros n ®I'Y, coBepLUeHHbIE B HAPYLLEHWE 3aKOHA, K YUCTY OCMOPUMBIX.
MOXHO NpeanonoXuTb, YTO 3TO BbI3BAHO HEOOXOAMMOCTBLIO COXPaHUTb CTabUb-
HOCTb rpaxaaHckoro o6opota. OfHako nogobHble 6rnarne HamepeHun B JaHHOM
cnyyYae MOryT BbIMOCTUTb AOPOrY K MHOXECTBEHHbIM HEBO36PaHHbIM XULLIEHUAM
rocyfapCTBEHHOro UMyLLEecTBa.

91 UCKpeHHe HafelCb, YTO O4EHb CKOPO BbICLUME CyAeOHbIe MHCTAaHLUMKN BbINYCTAT
COOTBETCTBYIOLLME Pa3bsCHEHUS, fe3aByMpPOBaB MOW OMaceHUsi B BO3MOXHOCTU
yKa3aHHbIX TOJIKOBaHUI. B npoTMBHOM criydae B 6nvxalillee BpemMsi cuTyaums ¢
3alUMTON NpaB rocyfapcTea CTaHeT o4eHb neyvanbHa. Cui prodest?

— MpuHaTtoe coeBmecTHoe MocTaHoBneHune MneHymoB BepxoeHoro Cypa PO un
Boicwwero ApbutpaxHoro Cyaa P® ot 29.04.2010 Ne 10/22 Bo MHOrom o606LLaeT
npaBoBble NO3NLMK, paHee BbipaXeHHbIE B CYAeOHbIX akTax Mo KOHKPETHbIM fe-
nam.

To 06CTOATENBLCTBO, YTO MOAXOAb! K TONKOBaHWMIO HOPM npaBa 0606LLEeHbl B COB-
MecTHOM [locTaHoBNEHUM, ABNAETCS, 6€3YCNOBHO, MO3UTMBHBLIM, MOCKOSILKY 6yaeT
Cnoco6CcTBOBAaTbL YHU(PMKALMN NPaBONPUMEHEHMUS B CUCTEME apbUTPaXHbIX CynoB
M CYOO0B O6LLEN HOPUCONKLMN.

B o6uiem maccuBe 3akpensieHHbIX B [TocTaHOBNEHMM pa3baCHEeHU o6pallatoT Ha
cebs BHUMaHWe MONOXEHNs, HanpaseHHble Ha 06ecrneyeHre UccnenoBaHns cyaa-
MM CyLLIeCTBa CMOPHbIX NPAaBOOTHOLLEHWUIA N HEQONYLLEHNE Ype3MepHO dhopMarib-
HOro nogxofda npwv paspeLueHnn gen.

[MokasaTenbHbIM IBMSETCS yKa3aHue cydam npu NpUHATUM PeLLEHUs CaMOCTOos-
TENbHO OMNPefensATb NPUMEHUMbIE HOPMbI NMpaBa, ¢ Pa3bACHEHMEM, YTO CCbINKK
McTUa Ha HOPMbI, HEe Moanexailme NPUMEHEHMIO, HE ABMSAIOTCA OCHOBAHWEM AN
0TKasa B 3asBMEHHbIX TPEOOBAHUAX. APOUTPaXKHbIE CYAbl B 60OMbLUMHCTBE ClyyYaenB
OOCTaTO4HO XEeCTKO pearMpoBany Ha HEBEPHOE NpPaBOBOE 060CHOBAHME CTOPOHOM
3asBfieHHbIX TpeboBaHui. [peacTaBnaeTcs, YTO ykadaHHoe nonoxeHue [locta-
HOBMEHUSA OCHOBAHO Ha NOAXOAax, BblpaboTaHHbIX B CUCTEME CYL0B O6LLEN topuc-
OVKUUK, U rapaHTUPYET MHTEpPEChl CTOPOHbI, HE UMELOLLE BO3MOXHOCTWN obecne-
YUTb LOCTATOYHO KBaNMIULMPOBAHHOE IOpPUONYECKOE COMPOBOXAEHUE CYAEOHbIX
npoweccos. [pn 3TOM NpeacTaBnsaeTcs, YTO AaHHOE NOSIOXKEHMUE HE OOSHKHO TOs-
KOBaTbCA CTOPOHAMW, OCOGEHHO Y4acTBYHOLLMMK B apbUTpaxKHOM pasbupaTesib-
CTBE, Kak NpefocTaBnsoLLee BO3MOXHOCTb Nofayn B Cyn AOKYMEHTOB C HU3KUM

23



24

Ka4yeCTBOM npopa60TK|/| I'IpaBOBOﬁ nosuumun. Vimetowasacs TeHAEHUUSA NOBbILLIEHNS
I'IpO(*)eCCVIOHaJ'IbHOFO YPOBHA CyﬂeﬁHle I'Ipe,D,CTaBI/ITeJ'IGIZ, 663yCﬂOBHO, AO0JKHa
COXpaHATbCA U Noaaep>XXmeaTtbCa.

COOTBETCTBYIOLLMM YKa3aHHOMY BhbilLe Noaxoay sIBNSETCS Takke pa3bsiCHEeHME O
TOM, YTO Hann4yme rocygapCTBEHHON perncTpaumm npaea Ha HeABUXMMOE UMYyLLe-
CTBO He UCKNIoYaeT BO3MOXHOCTU BbIHECEHMSA PELLEHNSI O CHOCE [AaHHOro o6bekTa
KaK caMOBOJIbHOW MOCTPOMKWN. PaHee BO MHOrMX cygebHbIx aktax npocmatpuea-
nacb No3uuma 0 HEBO3MOXXHOCTU MPU3HAHUSA CaMOBOSIbHOW MOCTPOMKOM 3aperu-
CTPUPOBAHHOro 06bEKTa HEABMXXUMOCTU. Takom CTPOro oopmasnbHbIA NoAxXoa Cy-
0B OTKpbIBan onpeaeneHHble NepCneKkTUBbl HeA0BPOCOBECTHLIM 3aCTPONLLIMKAM.

[MO3UTMBHBIM ABASIETCA U yKa3aHue Ha TO, 4TO dhopmasibHOe OTCYTCTBME paspeLLe-
HUSA Ha CTPOUTENBCTBO HE SBNSETCA OCHOBaHUEM 1S OTKa3a B MCKe O MPU3HaHUK
npaea CoO6CTBEHHOCTM Ha CaMOBOJIbHYIO MOCTPOVKY. [NokasaTenbHo, 4TO Npu pac-
CMOTPEHMM TaKMUX CMOPOB Cyay NPeAnuCbIBaeTCs ycTaHaBnmMBaTb, NpeanpuHuma-
JINCb NN NNLOM, 06paTUBLLIMMCS 3a CyaebHOM 3alLmUTOn, AeACTBMA No neranmsaumm
CaMOBOJIbHOM MOCTPOMKM, T.€., MO CYyTU, OLEeHNBaTb AJOOGPOCOBECTHOCTb €ro Aemn-
CTBUIA B pamMKax OCYLLECTBIEHHOIrO CTPOUTENbCTBRA.

O606L1an cynebHyo NpakTUKy Mo criopamM O NpU3HaHMK npaBa COGCTBEHHOCTMH,
MneHymbl BC P® 1 BAC P® 0co60 oTMETUAM, 4TO (DaKT BKIOHEHUS HEOBUXM-
MOro MMyLLIECTBA B PeecTpbl roCyfapCTBEHHOM WU MyHUUMMANbHOW COGCTBEH-
HOCTW, paBHO Kak M hakT HaxoXAeHWs MMyLLecTBa Ha 6anaHce COOTBETCTBYIO-
WX ny6nmMyHO-NpaBoBbIX 06pas3oBaHUM, He SIBNSETCH [oKas3aTeNbCTBOM Mpasa
co6CTBEHHOCTW. NpeacTaBnsaeTcs, YTO BKIOYEHNE OAHHOro pasbscHeHus B [lo-
CTaHoBMeHMe 6NaroTBOPHO CKaXeTcs Ha eauHoobpasvm npaBonpuUMEHeHUs, Mo-
CKOMNbKY, HECMOTPS Ha OOBOSIbHO OBLUMPHYIO aHanorM4Hyro NpakTUKy CyAoB HU3-
LUINX MHCTaHUUIA, B psAAe CryyYaes Cyfbl OCHOBbIBAM BbIBOAbI O NMPUHAOIEXHOCTU
npaea CO6CTBEHHOCTWN Ha CBEAEHUAX COOTBETCTBYIOLLMX PEeCcTpoB, He nccnegys
npv 3TOM OCHOBaHU BO3HUKHOBEHMWS NpaBa COOGCTBEHHOCTU Y OCHOBaHWA BHeCe-
HWA B peecTp.

B oTHoLweHWn nNpuBefeHHbIX B MocTaHOBNEHUN pa3bsACHEeHMI No Bonpocy 06 uc-
KMOYUTENbHOM NOACYAHOCTW CMOPOB O NpaBax Ha HeABMKMMOE MMYLLIECTBO Bbl-
3blBaeT HEKOTopoe coxarneHue, 4To B [MoCcTaHOBNEHUWN He OaHbl Pas3bsACHEHUs
OTHOCUTESbHO MOACYOHOCTM CrOPOB 06 06palLleHMn B3bICKAHUSA Ha 3anoXeHHOoe
MMyLLEeCTBO. HecMoTps Ha NpaBoBYIO MO3ULMIO, BbIpaXeHHYo B VIHopMaumoH-
Hom nucbme lMpesvgnyma BAC PO ot 22.12.2005 Ne 99 no gaHHoMy Bornpocy,
cynebHasn npakTuka, B TOM Yucne Ha ypoBHe onpefeneHunii BAC PO, He aBnseT-
csl eAMHo06pa3HoN. NMpu 3TOM HEKOTOpblE CyAebHbIe akTbl cogepXaT 4OCTaTO4HO
MHTEepeCHbIE TeopeTUYEeCKme BbiIBOAbI, 0OOCHOBBIBAIOLLME, YTO AaHHbLIE CrOPbl He
OOMKHbI nognagath nof AerNcTBre HOPMbl 06 UCKIOUYUTENBHOM NOACYAHOCTH.

B uenom cTout oTMeTUTb, YTO AaHHoe [MocTaHOBNEeHWe MMeeT BaXHoe 3HadeHue
Nno 0606LLEeHNI0 U YHU(IMKALMW NPUMEHEHWSI CyAaMN HOPM MpaBa Mo LUMPOKOMY
KpYry BOMPOCOB B YacCTW 3aLLMTbl BEeLLHbIX NpaB 1, 6e3ycrioBHO, 61aroTBOPHO Mo-
BNVSIET Ha MPaBONPUMEHUTESIbHYIO MPaKTMKY MO COOTBETCTBYIOLLEW KaTeropum
CMOpOB.



Anekcanpp BaHees,

IOPUCT MEXIyHApOAHOM

topuaunyeckoii pupmol Magisters:

COBbITUE.
KOMMEHTAPIIN 3KCMEPTOB =

— MpwuHaToe MNocTaHoBNEHME NHTEPECHO CO MHOIMX ToYeK 3peHus. [Npexae Bcero
BaXHO, YTO OHO BbIpaXaeT KOHCEHCYC ABYX BbICLUMX CYAEOHbIX MHCTaHLUMIA MO BO-
npocam 3aLumThbl npaBa co6CcTBeHHOCTU. Kak nasecTtHo, MNMoctaHoeneHune 1998 r. no
JaHHOW Teme 6bIfI0 MPUHATO TONbKO Beiclunm ApbutpaxHbsivm Cygom P®. Cervac
e [Ba BbICLUMX cyAa 06beaMHUNNCE, YTOObI caenaTb NpakTUKy eanHoo6pasHom
Kak B apbutpaxHbIX cyfgax, Tak 1 cygax obLien iopucavkumm. Ketatm, no Bcen
BUOMMOCTU, UMEHHO NPaKTMKa Cy[oB O6LLEN IOpUCOMKLMN NprBeNa K NosIBNEHUIO
n. 3 coBMeCcTHOro NoctaHOBNEHNS, B KOTOPOM FOBOPUTCSA O TOM, YTO B Cly4ae Bbl-
60pa MCTLOM HeHaasexaltlero cnoco6a 3almTbl Npasa CoO6CTBEHHOCTU BbIGpaTh
Hagexalumii cnocob 3aLmTbl 3a Hero JoSXeH cyf. To Xe caMoe pasbsfCHEHO U B
n. 35 MNocTaHoBNEHWA NPUMEHUTENBHO K Cy4asMm, Koraa BMeCTO BUHANKALNOHHO-
ro ucka npeabsBieH pecTUTYLNOHHbIN.

O6paLlaloT Ha ce6si BHUMaHNe pasbfCHEHWUS, MOCBSLLEHHbIE CaMOBOSILHOW MO-
CTpovike. Hanpumep, KpariHe BaxKHOW ABMSETCA NO3MUMA CyO0B, COrfacHO KOTOPOW
OTCYTCTBME pa3peLleHnst Ha CTPOUTENbCTBO caMo Mo cebe He ABMAETCH OCHOBa-
HMeM 019 oTKasa B UCKe O MPU3HaHMU npasBa COOCTBEHHOCTM Ha CaMOBOJbHYIO
nocTponky. MNpn aToM, 0fHaKO, YCTaHOBMIEHO, YTO NMLO, co3aaBLlee CaMOBOJIb-
HYI0 MOCTPOVIKY, OOMKHO 6bINO NPeanpuHATL Mepbl ANna Nosy4eHns paspeLueHns
Ha CTpoOUTENbLCTBO. PasbacHEHO, KpoMe TOro, YTO B Cllydae co3faHus o6bekTa, He
ABMSAOLLEroc CaMOBOSIbHOW MOCTPOMKON, HO, TEM HE MEHee, CO3[atoLLEero yrposy
XXWU3HW 1 300POBbLIO rpaXKaH, 3auHTepecoBaHHbIe Niua MoryT 06paTUTbCs B Cyf C
WCKOM O 3arnpeLleHun OesTenbHOCTU MO 3KCnyaTaumm Takoro 06bekTa Ha OCHO-
BaHuK cT. 1065 MK P®. B 310 Xe cTaTbe NpegyCcMOTPEHO, YTO UCK O 3anpeLleHnu
OesATeNbHOCTH, co3haloLlen yrpody NnpuinHeHns Bpefa, MOXeT 6bITb NofJaH 1 B OT-
HOLLIEHMM 3KCNyaTaumm NpeanpuaTus UM MHOro HEABUXMMOrO nMyLLecTsa. Kpo-
Me TOro, B n. 45 coBMecTHOro NMoctaHoBNEHUsi FOBOPUTCH O TOM, YTO HEraTOPHbIN
UCK TaKXe MOXeT nogasaTbCs U B TOM Clyyae, Korga UcteL, JoOKaxeT, YTO MMeeTes
peanbHas yrposa HapyLleHus ero npasa CO6CTBEHHOCTM UMW 3aKOHHOro Brafe-
Hus. MNpepcTaBnseTcs, YTO OaHHble PasbsaCHEHUs HanpasfieHbl Ha 6onee LMpo-
KO€ MCMOoSb30BaHMe NPEBEHTUBHbLIX Mep 3aLUunTbl rpaXKaaHCKUX npas, KOTopble Ha
NpaKkTMKe Noka He 04eHb PacrnpoCTpaHeH.I.

Xo4yeTca OTMEeTUTb TakXe pa3bscHeHWe O TOM, 4To oTMeTka B EIMPIT o Hanuuum
cyfnebHoro cnopa B OTHOLLEHMM HEABUXXMMOIO MMYLLIECTBA MOXET NMOCTaBUTL NOJ
BOMPOC 406POCOBECTHOCTb MpuobpeTaTtens Takoro umylectesa. C ogHoM cTopo-
Hbl, JAHHOE pa3bsCHEHWE CreayeT NPMBETCTBOBATL, MMes B BUAY CYLLIECTBYOLLME
npo6nembl C yOOBETBOPEHNEM CyAaMM 3asiBIIEHUIA O NPUHATUN 06ecnednTeNbHbIX
Mep B OTHOLLIEHUM MMYLLIECTBA, SBNSIOLLErocs npegmeTom crnopa. OgHako aaHHas
BO3MOXHOCTb MOXET 0Ka3aTbCA NpegMeToM 3710ynoTpebneHunii, korga ana Toro,
4TOObLI 3a6/TOKMPOBATL KPYMHYK CAENKY MO OTYY>XAEHWUIO HEABMXXMMOro UMYyLLE-
CTBa, 6yaeT AOCTaTO4HO noAaTth fo60Mr, Aaxe abCoNOTHO HEOBGOCHOBAHHbIN UCK,
npPeamMeToM KOTOPOro CTaHET Takoe UMYLLLECTBO.

K coxaneHuto, B COBMeCTHOM [MOCTaHOBNEHWUN TakK M OCTasncs HepeLleHHbIM BO-
Npoc 0 TOM, 4YTO fenaTb B criyvae, Koraa Heflo6poCOBECTHbIN NpuobpeTaTtens 06b-
eKTa HeBWXMMOro UMyLLIECTBA U3MEHWIT XapaKTePUCTUKN 3TOr0 06bekTa NyTeM
BHECEHMs| M3MEHEHWI B AaHHble KafacTpoBoro yyeta. OCo6eHHO 3TO akTyasibHO
LN 3eMeNibHbIX Y4aCTKOB, KOTOpbIE MOXHO [OCTAaTO4HO GbICTPO NepedyopMmnpo-
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Ipuropmit YepHbILwoB,

napTHep afABOKaTCcKoro 61opo
«Eropos, Myrunckuin, AdaHacbes
1 NapTHEPbI»:
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BaTb, B TOM 4uCNe pasfenunTb, NPUCOEaNHUTL K APYrMM WU T.M., a pesynbsrar oT-
pa3uTb B KaJacTpoBoM nacropte. Bce 3TV OeicTBUA CO30A0T HOBble OGBLEKTHI
HeABMXUMOCTU, KOTOPbIE NMPEXHUI COBCTBEHHWMK YXe UcTpe6oBaTb He MoXeT. o
MOEMY MHEHMIO, B 3TOM criyqae Haubonee 3PeKTMBHO (B TOM YUCIE C y4eTOM
npoLieccyarbHbIX CPOKOB) MPUMEHUTL TaKoi cnoco6 3aLLuThl FpaXnaHCKMX npas,
KaK BOCCTaHOB/IEHME MOJOXEHWs, CYLLIEeCTBOBABLUEro A0 HapylleHus npasa. Ta-
Kasl npakTvka BblpaboTaHa Ha ypoBHe psiaa defepanbHbiX apGUTpaxHbIX Cy[oB
OKpPYroB, OAHAKO 6bISI0 Gbl XOPOLLO 3aKPenuTb ee B COBMECTHOM [oCTaHOBNEHMN,
4TO6bI U CyAbl 06LLEN PUCANKLMMN el0 PYKOBOLACTBOBASIUCH.

— lMocTtaHoBneHue o1 29.04.2010 Ne 10/22, ¢ MO€eW TOYKM 3PEHUS, COQEPXKUT Lie-
NbI pAQ NO3UTUBHBLIX Pa3bsACHEHWUIA HOPM OEeNCTBYIOLLErO 3aKoHoAaTeNbCTBA.

Takoii OLieHKM 3aCTyXXMBatOT PasbsiCHEHMUS, CBA3aHHbIE C 3aLLMTON Npas N1ua, KoTopoe
BO3BE/10 CAMOBOJILHYHO MOCTPOWKY, C perucTpaumer npasa co6CTBeHHOCTM Ha OCHOBA-
HUM cyoe6HOro akTa, permcTpauveit npasa CoO6CTBEHHOCTY MoKynaTens o6bekTa He-
LBWUXXUMOCTU, €CIIM HA MOMEHT COBEPLLEHUSI PErncTPaLOHHOMO AeiCTBMS npoaasel]
NUKBUOVPOBAH W He ycnen noaaTb COOTBETCTBYIOLLIEE 3asBeHMe, U MHOTVE Apyrue.

OTaesbHO X04eTCA cKasaTb O TOM, HTO 60MbLUNM NIIFOCOM AN NPAKTUKM CRY>XUT Tak-
e To 06CToATeNIbCTBO, Y4TO [ocTaHOBNEHWE ABMNSAETCH COBMECTHbIM: 3TO MO3BOMUT
n36exarb pasnmMuunii B Noaxoaax apouTpaxHbIX CyLOB U CYA0B O6LLEN OPUCONKLIAN.

CnepnyeT NpuBeTCTBOBATL YCTpaHeHWe SBHOro npo6ena B NpaBoBOM perynnposa-
HWUW B YacTV NPMoGpeTeHUss 4OBPOCOBECTHLIM NpUodpeTaTenemM ABMXUMOro NMy-
LecTBa NpaBa CO6CTBEHHOCTM Ha HEro, ecriv OHO He MOXET 6bITb Y HEro UCTPe6o-
BaHO MO BUHAMKALMOHHOMY UCKY COGCTBEHHMKA.

BmecTe ¢ TeM xo4eTcs OTMETUTb U pag, CIOPHbIX MONOXEHUA faHHoro NocTtaHos-
neHus. Tak, B YaCTHOCTW, BbI3blBAET COMHEHME NMPaBOMEPHOCTbL Mpasuia O TOM,
YTO CPOK MCKOBOW [aBHOCTM MO MCKY COOGCTBEHHMKA 06 UcTpeboBaHuUM nmyLLe-
CTBa, NepefaHHOro B X039MCTBEHHOE BeeHME U onepaTMBHOE ynpaBfieHne, Ha-
YMHAET Te4b C MOMEHTa, Koraa O HapyLLUeHUU npae CTano U3BECTHO He camMoMy
COGCTBEHHUKY, a MPeanpusaTuio nnm ydpexaenno. O4eBUaHO, 4TO NOJOOHOE pasb-
SICHEHMe 6yaeT crnocob6CTBOBATL HEQOOPOCOBECTHLIM MOMbITKAM PYyKOBOAUTENEN
npeanpuaTUn N y4pexaeHnin HenpaBOMEPHO PacnopsaMTbCa rocynapCTBEHHbIM
MMyLLLeCcTBOM. M3nuLuHe roBopuTb M 0 TOM, HTO JAHHOE pa3bsCHEHME BbIXOAUT 3a
pamku cT. 200 'K PO, KoTopas cBA3bIBAET HA4asrio TeHEeHNsi CpPoKa MCKOBOM OaBHO-
CTN C MOMEHTOM, KOrAa UCTUY, a He ApYyromy nuuy, cTano U3BEeCTHO O HapyLLEHUN
ero npaea. Bngnmo, aTo pasbsacHeHWe COOTBETCTBYET PyCy pasBuUTUA NPeLeaeHT-
HOro NpaBa, 0 KOTOPOM B NocriegHee BPeMS Tak MHOro roOBOPUTCA.

Kak cnopHoe n HeoHO3Ha4YHoOe criefyeT pacLeHUTb pasbACHEHNe O npase CTo-
POHbI AOCPOYHO PACTOPrHYTOro AOroBopa Kynnu-npogaxu notpeboBaTb BO3-
BpaTa nepefaHHoro rno f4orosopy, HO He OMJia4eHHoro nokynaTenem nMyLlecTsa
Ha ocHoBaHuM cT. 1102 n 1104 'K P®. OgHako n. 4 cT. 453 T'K P® npsamo roeo-
pUT O TOM, YTO UCMOSIHEHHOE CTOPOHaMM [OroBopa A0 MOMEHTa ero pacTopxe-



COBbITUE.
KOMMEHTAPIIN 3KCMNEPTOB =

HUS He nopnexuT Bo3eparty. MIHoe MoxXeT 6biTb NPefyCMOTPEHO 3aKOHOM WU
camum pgorosopoM. OTcioga cnegyeT, YTO UMYLLECTBO, NPUOBPETEHHOE MO O0-
roBOpY, HE MOXET 6bITb NMPU3HAHO HEOCHOBATESIbHbIM 060raLleHneM, NOCKOSbKY
32KOH MPSIMO rOBOPUT 06 OTCYTCTBUM 0683aHHOCTU ero BepHyTb. Ctatbs 1102
K PO 3pecb He MOXET NPUMEHATLCH, NMOCKOSIbKY YCNOBUEM ee NPUMEHeEHUs,
Kak npamMo crniefyeT U3 ee CoaepXaHus, ABNsSEeTCs OTCYTCTBME UHOIO perynupo-
BaHWs, KOTOPOE Kak pas v npeactaBneHo B faHHOM cny4ae n. 4 cT. 453 K PO.
Ecnu yXx v rosoputb B AaHHOM cflydae O HEOCHOBaTeNbHOM Ob6oralleHun, To
peyb crnepgyeT BECTU O CTOMMOCTU MOMyYeHHOro nMyLLecTsa, HoO He O Bo3Bpare
ero B HaTtype.

HeKOTOpre nonoxeHusi ocTaHOBNEHUS ABASKOTCA SBHO HeﬂOpaﬁOTaHHbIMM.
Tak, B 4acTHOCTW, npenycMoTpeHo, H4TO NPoM3BOACTBO MO UCKY NpennpuatTua nnm
yypexaeHna noanexuT npekpaweHuto, ecnn nMmeetcs BCTyrII/IBLIJMIZ B 3aKOHHYHO
cuny Cy,ﬂe6HbIIZ akKT, I'IpMHﬂTbII7I no UCKY COOGCTBEHHMKA K TEM Xe Nuuam C Tem xe
npegMeTomMm U nNo TemM e OCHOBaHUAM. Camo no ce6e 3To npasuno cnepyet noa-
aepxartb. OpHako lNMocTaHOBNEHNE HUYErO He roBOpPUT O TOM, KakK nocTtynatb C
McKamMn CO6CTBEHHUKA B MOAOOBHbLIX cutyaumax. Takxe HeT oTBeTa Ha BonpocC o
TOM, cnepyeT nu npueliekatb COOGCTBEHHUKA UK npennpuaTue K y4acturo B gene
B Ka4eCcTBe TpeTbero nmua.

Boob6ue, 4pesBblHariHO BaXKHbIA M. 7 [MOCTaHOBMEHMA C OPUAMKO-TEXHUHECKON
TOYKM 3PEHMA HAMMUCaH, KaKk MHE KaXeTcsl, HeyaadHo. B 4acTHOCTWU, HEMOHATHO,
0 KaKMx Mckax co6CTBEHHMKA naeT peydb B a63. 2—4? O6 ucke o6 ncrpebosaHnm
UMYLLEECTBA MK O JTOObIX NCKaX COBCTBEHHMKA, KOTOPLIMW OQHOBPEMEHHO 3alLu-
LaeTcs Kak npaBo NPeanpuaTmua U yYpexaeHns Ha 3akpensieHHoe 3a HUMW UMY-
LLLeCTBO, TaK 1 NpaBo CO6CTBEHHOCTU?

To xe cnenyeT ckazatb 0 n. 40 MNMocTtaHoBneHunsi. CoBepLUEHHO HEMOHSTHO, Mo-
YeMy B HEM peyb UAET TOSbKO O ABMXXMMOM UMYLLIECTBE, EC/IM PACCMaTPUBAEMBIA
3[ecb Bonpoc (0 npaee cyaa oTkasaTb UCTLY B UCKe, eCrin 6yaeT yCTaHOBIEHO, YTO
npaBo CO6CTBEHHOCTU UCTEL, OCHOBbLIBAET HA HUHTOXHOW CAENKE MpWM OTCYTCTBUM
BCTPEYHOro McKa O NMPU3HaHWUM COENKU HEOENCTBUTENBHOW) MMEET paBHOE OTHO-
LIeHVEe Kak K OBMKMMOMY, TaK U HeOBWXXMMOMY MMYLLECTBY. TakxXe HEMOHATHO,
noyemMy pedb MOET TOSIbKO O MpaBe CO6CTBEHHOCTM UCTLA, MOCKOMbKY UCTLIOM MO
BUHAVKALMOHHOMY UCKY MOXET ObITb AaneKo He TOSIbKO COGCTBEHHUK.

B n. 50 npo MK Boo6Le 3abbinu, XOTA Crnopbl 06 0OCBOOOXAEHUN MMYLLECTBA OT
apecTta MOryT paccmaTpmBaTbCsl TaKXe cyaamm obLLern IpUcamKumnm.

Psan Kpa|7|He CMOPHbIX BOMPOCOB MPaKTUKN oKa3asnca He 3aTPOHYTbIM B MocTaHoB-
NleHnn BoBcCe. Hanpvlmep, BOMpoC O TOM, cHUTaeTca 1 MMyLLLIeCTBO BbIObIBLLUMM N3
BnageHuna ropmnan4eckoro simda noMmMmo ero Bosnu, eciin cgenka no oTvHy>XaeHuto
MMyLLIECTBA, a TakXe aKT npuemMkun-nepenadu ObINN NOLNUCAHBI ONPEKTOPOM, U3-
6paHv|e KOTOPOro Ha AO/MKHOCTbL BnocneacTsnn 6b1110 NPU3HAHO HE3aKOHHbIM. Nnn
cyuTaeTca N1 nmyLlecTBo, BbIObIBLLEE N3 BMAfEHNs UCTUA HA OCHOBaHUK cyp,e6-
HOro akTa, BNOCNEeACTBMM OTMEHEHHOrO, BbIObIBLUMM NOMUMO €ro Bonm?

Ho B uenom MocTtaHoBneHne 3acny>XnBaeT NONOXUTENBHOM OLEHKM.
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Masen Jloruos,

coBeTHUK DLA Piper

B I. CaHkT-lNeTepbypre:
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— TpyoHO NepeoueHnTb 3Ha4YeHne coBMecTHOro MoctaHoBneHus MneHymoB, Ko-
TOPOE Ha YPOBHE BbICLUMNX CYAEOHbIX MHCTaHUMI 06beANHSAET NPaBONPUMEHUTESb-
HYI0 MPaKTUKY CyJOB O6LLEN IOPUCANKLMM U apBUTPaKHbIX CYAOB B cdiepe 3almThbl
npaea co6¢cTBEHHOCTU. MHOrMe BbiBOAbI!, COAEPXAaLLNECS B HEM, MOXHO BCTPETUTb
B MPUHATLIX paHee NoCcTaHOBMEHNAX [N1eHYMOB, MHPOPMAaLMOHHbIX NUCbMaXx BbiC-
LUMX CYOOB U UX CYAEBHbIX akTax, MPUHATBLIX MO KOHKPETHbIM fenam, HO Hapsgy
C HUMU B paccmaTtpueaeMoM lMocTaHoBNeHUn o0606LLeHa cyaebHasa npakTuka no
BOMpocam, paHee He paccMaTpuBaBLUMMCS HAa TAaKOM YPOBHE.

MpencrtaBnseT 3HaYUTESNbHBIN MHTEPEC KOMMIEKC NOMOXEHUI coBMecTHoro [lo-
CTaHOBJMEHUS, HaNpaBneHHbIX Ha TONKOBaHMe HOPM O 3alumTe JO6POCOBECTHOro
npuobpetartens. MNpumeHeHne OByx ctaTen paXKgaHCKOro kogekca, nocBsLLEeH-
HbIX AaHHOW nNpob6neme, BCerfa BbI3bIBANIO MHOXECTBO BOMPOCOB Y NpaBonpume-
HuTenenh. OnpefeneHHylo SCHOCTb B NMOAXOAAX K TOSIKOBaHMIO AaHHbIX 3aKoHoAa-
TeSlbHbIX HOPM, 6e3yCcnoBHO, NpuBHecna no3uuma KoHctuTtyumoHHoro Cyaa PO,
n3noxeHHas B NoctaHoBneHun ot 21.04.2003 Ne 6-I1, a TekcT coBmecTHoro [lo-
cTtaHoBneHus MNneHymoB pasemBaeT U JOMNOMHAET NpeasioXXeHHY KOHCTUTYLIMOH-
HbiM CyOoM NOruKYy.

B yacTHOCTW, COOTBETCTBUNE KPUTEPUIO [OBPOCOBECTHOCTM COMMTACHO COBMECTHOMY
MocTaHoBneHMo TpebyeT OT NpnodpeTaTens NMyLLECTBA NPUHATUS BCEX Pa3yMHbIX
Mep AN BbIACHEHWS NPaBOMOYUIA MPoAaBLa Ha OTHYXXAEHMNE UMYLLIECTBA, T.€., UHbI-
MU cfioBamu, NpoBeAeHus opuamnyeckoro ayauta (due diligence) B onpeneneHHom
ob6beme. [epBoHavanbHO B MPOEKTE COBMECTHOro lNoctaHoBNEHUs, Ony6IMKoBaH-
HOM Ha caliTe Bbicwwero ApéutpaxHoro Cyga PO, conepxanach 6onee pa3sepHyTas
dopmyna Kputepusi O6POCOBECTHOCTU, TpebdytoLlas OT MoKynaTens NposiBNeHUs
TaKoW cTeneHu 3a60TNNMBOCTU U OCMOTPUTENIBHOCTU, Kakasi OT Hero Tpebosanach no
yCnoBusiM 060poTa A1 BbIICHEHUA MPaBOMO4UIA MPOAABLIA Ha OTHY>XAEHNE UMYLLIE-
ctea. [Npeacraensercs, 4YTo AaHHas chopmMynmpoBka npugana 6bl 3aBepLUEHHOCTb
naee 0 HeoH6X0AMMOCTUN NPOBEAEHNSA IOPUAMHECKOrO ayamTa MoKynaTtenem nuMylle-
CTBa, MOCKOJIbKY onpefgenuna 6bl 06beM Takoro ayauta npuBsA3Kkom K yCrnoBusim 060-
poTa, HO, K COXaNleHUIo, B OKOHYaTESbHbIN TEKCT [oCTaHOBNEHNSA OHA He BOLLNA.

K coxaneHuto, B OKOHYaTesbHbIN TEKCT COBMEeCTHOro MoctaHOBNEHUs He BKIIHO-
YeHO MOJSIOXKEHNE, KOTOPOE COAEPXKaNOCh B €ro MPOEKTE M FOBOPUIIO O TOM, YTO
MCK NepBOHaYanbHOro CO6CTBEHHMKA 06 NCTPebOBaHMM MMYLLIECTBA N3 YYXKOro He-
3aKOHHOr0 BfafieHusl, NpPeabsiBiEHHbIA K KLy, B Nocneayowem npuobpeTilemMy
HedBMXMMOE UMYLLECTBO OT A0OGPOCOBECTHOro npuobpetatens 6e3B03mMe3nHO,
YLOOBNETBOPEHUIO HE NoAnexuT. Takum o6pas3om, B NpoekTe MocTaHOBNEHUs Mo-
cnepoBaTesnibHO NpoBoAMuach Uaest 0 TOM, YTO JOOPOCOBECTHbLIN NpUOGpeTaTeNb
nMyLLecTBa hakTU4eCKM Nnosy4aeT NpaBoBYIO 3aLLMTY COOCTBEHHMKA M MOcnenyto-
e npuobpeTaTenu AaHHOro MMyLLIeCTBa BNpaBe BOCMOSIb30BaTbLCS TaKoM 3alLm-
TOW BHE 3aBUCUMOCTW OT TOr0, NMPMOBPENN I OHM TaKOe UMYLLIECTBO MO BO3ME3[-
HOM unn 6e3B03Me3HON caernke.

B 10 Xe BpemMsa B COBMECTHOM MocTaHOBNEHNN NONOXKUTENBHO pas3peLueH gocrta-
TOYHO YaCTHbIN (XOTH, 6e3yCJ'IOBHO, HemanoBaXHbI Ans NPaKTUKYHOLLNX }OpI/ICTOB)
BONpoOC 0 BO3Me3OHOCTU r|p|/|o6peTeH|/m nmMyulecTtea, BHOCMMOIo B Ka4eCTBe BKNa-
naB yCTaBHbII7I Kanutan npmo6peTaTenﬂ.



Hnuit Tai,

YNpaBNAoLLMIA NapTHEP
a/IBOKaTCKOro 6t0po «baptonuyc»,
KaHOnaT opUAaNYECKNX HayK:

COBbITUE.
KOMMEHTAPIIN 3KCMEPTOB =

BonbLuon Kpyr nonoXeHun coBMecTHOro NoctaHoBNeHns KacaeTcs npoueccyarb-
HbIX MPaBW PACCMOTPEHNS UCKOB, CBA3AHHbIX C 3aLLUTON NpaBa CO6CTBEHHOCTH, U
afipecoBaH HeENoOCPeACTBEHHO CyabAM CYAOB O6LLEN IOPUCAMKLUNN N apBUTPaXKHbIX
cypos. [MneHymammn 4eTKO AaHa yCTaHOBKa Ha UCKITIoYEeHWe cryyaes oTkasa B YAo-
BNIETBOPEHMWN 3asiBNEHHbIX UCTLOM TPebOBaHUM M NpekpalleHus npovssBoacTsa
Nno UCKY NoO TakoMy (hopmasibHOMy OCHOBaHMUIO, K&Kk HEBEPHO BbIGPaHHbINA CNOCO6
3almThbl HapyLIEeHHOro npaea. B 4acTHOCTW, ecnu Ha cTaguy NPUHATUS UCKa CyL
npuaeT K BbIBOAY O TOM, YTO M36paHHbIA Cnocob 3aliuTbl NpaBa cO6CTBEHHOCTU
W1 Apyroro BeLLHOro npaesa He MoOXeT 06ecne4ynTb ero BOCCTaHOBNEHWNE, TO AaH-
HOe 06CTOATENLCTBO HE ABNAETCA OCHOBAHMEM AN O0TKasa B NPUHATUN UCKOBOIO
3asBfieHMs, ero BO3BpaLLeH1s NM60 ocTaBneHns 6e3 ABxeHus. Ha ctagum nogro-
TOBKW fiena K cyge6bHoMy pa3dupaTtenibCTBY CYA OOMKEH CaMOCTOATENIbHO onpeje-
NUTb, U3 KQKOro NPaBOOTHOLLIEHNA BO3HMK CMOP U Kakue HOpMbI nNpaea nognexar
NPUMEHEHMIO MPU pa3peLLeHnn aena, n CCbinka UcTua B UCKOBOM 3asiBNIEHUMUN Ha
He noanexaiuyo NpUMEeHeHuo, N0 MHEHUIO CyAa, B AaHHOM Jdene HopMmy npasa
cama o cebe He SABSETCA OCHOBaAHMEM A1 OTKasa B YAOBNETBOPEHUN 3asBfIEH-
Horo TpeboBaHusA. MNMogpobHO paccmaTpuBatoTCA B COBMECTHOM [locTaHOBNEHUN
BOMPOCHI COOTHOLLIEHWNS BUHONKALIMOHHOIO UCKa U UHbIX TPE60BaHWA, B YACTHOCTU
ncKa O NpU3HaHWM HEQEWCTBUTENBHOW COENKU MO NPUOBPETEHNIO CNIOPHOMO UMY-
LecTBa, a TakXe MCKa O BO3MELLEHUN COBCTBEHHUKY MMYLLIECTBEHHOrO Bpeaa B
HaType nocpencTBOM NPefoCTaBEHMSs BELLM TOro Xe pofa 1 kayecTaa.

Takxe B cOBMECTHOM [1OCTaHOBNEHUM LLUMPOKO OCBELLIEHbI BOMPOCHI, CBA3aHHbIE C
paccMOTpPeHNEM CrOPOB O NPUOGPETEHUM NpaBa CO6CTBEHHOCTU (MHTEPEC, B YacT-
HOCTW, BbI3bIBAET NPEQSIOKeHHbIV neHyMaMu noaxod K onpenenieHnio MoMeHTa
nprobpeTeHns NpaBa COGCTBEHHOCTU Ha HEOBWXMMOE MMYLLIECTBO MPU PeEopraHu-
3aUmK IPUANYECKUX L UK Npu HacnepoBaHuK). OTaenbHble pasaens! MoctaHos-
NEeHUs NoCcBSLLEHbI MPUMEHEHMIO NPaBW NPUoGpeTaTensHOM AaBHOCTU U HOPM O ca-
MOBOJIbHbIX NOCTPOMKaX, PACCMOTPEHUIO CMIOPOB O NMPaBax Ha 3eMerbHbIE yHacTKu,
Ha KOTOPbIX PACMONOXEHbI MHOFOKBAPTMPHbIE OMa, U MHOMMM OPYrMM BOMPOCaM.

B 3akntoyeHre Xo4y OTMETUTb, HYTO COBMECTHOE IocTaHOBMeHWe TpeGyeT cepbes-
HOro aHanu3sa u, 6e3ycfioBHO, 6yAeT MHTEPECHO BCEM NMPaKTUKYIOLLIMM OPUCTaM.

— [epBoe, 4TO XO0TENOCH Gbl OTMETUTL, FOBOPSA O COBMECTHOM [locTaHoBEHMM
Mnenymos BC P® n BAC P® Ne 10/22, 310 cam haKT ero eQuHoAyLLIHOro 1 onepa-
TMBHOIO NPUHATKSA. BTOPbIM NONOXUTENBHBIM MOMEHTOM SIBAISIETCS LUMPOTA OXBaTa
npaBoBbIX NpobniemM (Bcero 68 nyHKToB B 10 pasgenax), KOTopble 6bIM paspeLle-
Hbl B HEM, Hafletocb, okoHYaTenbHo. [MNocne MoctaHoBneHus KC P® ot 21.01.2010
Ne 1-1 MHOrO KONWIA 6bINO CNOMAaHO MO BONPOCY NpeLeaeHTHOro Npasa, Ho BHE 3a-
BMCMMOCTM OT MHEHUI YHaCTHUKOB AMCKYCCUIA HUKTO HE OCMapuBaeT 3Ha4MMOCTH
HanMyna NPaBoBOW ONPEAENEHHOCTM N rapaHTUn NPaBOBbLIX OXWAAHWI N1L, NpU-
MEeHSIIOLLMX 3aKoH. Ecnn Bce yyacTHMKM 060poTa TOHHO OCBEAOMIIEHBI O MpaBuiax
Urpbl 1 yBEPEHbI, YTO 3aKOH BO BCEX Cly4asx 6yaeT UCTONIKOBaH eAMHOO6pasHo, TO
3TO ABMSAETCH MakCUMasibHO BO3MOXHbIM Pe3ynsTaToM COBMECTHOM AeATENIbHOCTU
3akoHogaTens u npasonpumMeHnTens. OTpagHo 3aMeTUTb, YTO MHOTME NPaBOBble
no3numm 6bINN paHee BbISIBMEHbI Y apTUKYNMPOBaHbI B TEKCTAaX NMOCTAHOBMEHWUNA
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Mpe3ngnyma BAC P® no KOHKPETHbIM fenam, NoCKoSbKY PeBOSIOLMOHHOE U3Me-
HeHne cynebHOM NPaKTUKMN KparHe HeraTtMBHO CKaablBaeTCs Kak Ha cyapbe rpax-
OaH ¥ lopuanYecKmx nuu, Tak u Ha aBTopuTeTe cygebHom BNacTu.

Tenepb 06 OCHOBHbIX OCTOMHCTBAX. B COOTBETCTBUM C COrnacoBaHHOM NO3nLMEN
[MneHymMOB MOXHO caenatb BbIBOA, O TOM, YTO CyAbl OPUEHTUPOBAHLI Ha 6ONbLUYIO
OTBETCTBEHHOCTb FOCYAAPCTBEHHbLIX OPraHOB M OOMKHOCTHbLIX MWL 3a AENCTBUA U
NpPUHUMaeEMble peLLIeHUs], a Takke Ha HeoBXoaMMOCTb MOCe[oBaTENbLHOrO NnoBe-
neHua (n. 5, 6, 7, 9, 40).

CpoK A1 BOCCTaHOBMEHUS NPEUMYLLIECTBEHHOIO NpaBa MOKYMNKW y y4acTHUKOB [i0-
NIeBOM COBCTBEHHOCTU NPUPAaBHEH K MCKOBOW AaBHOCTH (M. 14).

Pa3pemeHbl MHOrune npoueccyalsbHble BOMpPOChl, BO3HMKaloLMe npu nogaye ncka
O NpU3HaHUK npaesa CO6CTBEHHOCTU B cuny r|pv|o6peTaTean0|7| OaBHOCTW.

YpesBbl4anHO akTyanbHbIM, NOAPO6HLIM U CyAbOOHOCHLIM ABUCA pasaen MNMocTa-
HOBJIEHMSA, NOCBSLLEHHbIA BONPOCaM CaMOBOJIbHOWM NOCTPOWKK. BbicLine cyabl no-
NbITaNUCh HaLlynaTb TOHKYIO rpaHb MeXay CUTyauusiMy BbISIBIEHWS NpoLuenypHO-
TEXHWYECKMX HEOOCTAaTKOB B TakOM Ype3BblHaWHO CHOXHOM, OSIMTENbHOM U
MHOrOCTYMEH4YaToOM MpOoLECCe, KaK CTPOUTENLCTBO OOGLEKTOB HEOBMXMMOCTH,
W HeJoMNyCTUMOCTbLIO CYLLLECTBOBaHMA U NErMTMMaLmMmM 06beKTOB HEOBMXMMOCTH,
KOTOpble MO0 CO3[atloT Yrpo3y XM3HU U 300POBbLI0 rpaxaaH, NMM6o BO3BEAEHDI
6e3 Kkakoro-nméo cornacus Co6CTBEHHMKOB (nNpaBoobnapgaTeneit) 3emesnbHOro
yyacTka.

PeLeHbl npo6aeMbl NpoLeccyanbHOro NONoXEHUs nnu, OCyLLEeCTBUBLLMX MOCTPOK-
Ky, NpuobpeTarenet No[o6HON NOCTPONKM U MHbIX 3aUHTEepeCcoBaHHbIX Nuu. Bonee
TOro, CyAbl NOCTAHOBUIN, YTO «OTCYTCTBME pa3peLleHus Ha CTPOUTENbCTBO Camo
no cebe He MOXET CMyXWUTb OCHOBaHMEM [J1s1 OTKasa B UCKe O NPU3HaHWU npa-
Ba COOCTBEHHOCTU HA CaMOBOJIbHYIO MOCTPOWKY». Cyy He06X0QNMO YCTaHOBUTb,
npeanpuHUMarno v JaHHoe NULO Haanexaluue Mepsbl K ee fieranuaaumm, a Takxe
NpPaBOMEPHOCTb OTKa3a YNONIHOMOYEHHOIO opraHa B Bblgaye Takoro paspeLueHus.
JaHHas npaBoBas No3uLMA SBHO NPOAMKTOBAHA HaNIMYMEM 3HAUYUTENIbHOrO KOnu-
YeCTBa He3aKOHHbIX OTKa30B, a TaKXe UHbIX HE3aKOHHbLIX 6€30eMCTBUIA CO CTOPOHBI
YMOSIHOMOY€EHHbIX OPraHoOB, KOTOPblE BBEPralT 3aKOHOMOCNYLLUHbLIX CTpoUTENen B
ny4rHy hopmasnbHbIX HapyLIEeHNA 3akoHa AN 3aBepLUeHUs HOPMalbHOrO SKOHO-
MUWYECKOro M TexHomnornyeckoro npouecca. Cyabl B LENOM COPUEHTUPOBaHbI HE
Ha copmarnbHbIA, a Ha rmy6oKni, BOYMUYUBBIN 1 auddepeHunpoBaHHbIA NOOXOA,
npv peLleHnn BONPOCOB O CaMOBOJIbHOM MOCTPOMKE, a TakxXe K NPUHATUIO N0ObIX
3aKOHHbIX CNOCO6OB AN BbISIBNEHUS pPearibHOro NONOXEHUs U MOBEAEHUA CTOPOH,
BKJIlOYas NpoBedeHNe 3KCNepTu3bl No nHuumatmee cyga (n. 22—31).

Pazgen, nocesleHHbIA criopaM O BUHAMKALMKW, BeCbMa O6LUMPEH, HO O6LUMM
TPEeHOOM NPaBoBOW MO3ULMK MO AaHHOMY BOMPOCY ABNAETCA Y4eT CYOAoM LLMPO-
KOro MHOXecTBa 06CTOATENLCTB 1 (PaKTUHECKOro NoBeAeHNs CTOPOH, BbISIBNEHNS
[eViCTBUTENbHON BONM U1 eLlie LeNloro psaaa Apyrnx YpesBbiHaiHO OLEHOYHbIX KpU-
Tepues. MpyaepXmnBasch TOHKN 3PEHNA O HEOBXOANMOCTM CHUXEHUS KONn4ecTea
OLIEHOYHbIX KPUTEPUEB NPU MPUHATUN CyAE6HbIX PELIeHWUA, He MOry He COrnacuTb-



Cepren Kosanes,

YNPaBNSIOLLNiA NapTHep
topuanyeckoin rpynnsl PRINCIPIUM,
JOLEHT Kacbeapbl rPXAAHCKOr0

1 Tpynosoro npasa PY[H, angokar,
mMeXayHapoaHblit aputp MKAC
npu EAM, kaHAMAAT OPUANYHECKUX
HayK:

COBbITUE.
KOMMEHTAPIIN 3KCMNEPTOB =

csl ¢ noavumert MNneHymMoB 0 HeM36eXHOW HeoBXOAMMOCTU MPUMEHEHUS UHCTPY-
MEHTOB TOYHOW HACTPOVKW NPY peLLeHnn CNOPOB AaHHOM KaTeropum.

B n. 57 MNocTaHoBNEHMA BNOSHE CNpaBeaiMBO OTMEYAETCs, YTO Ha TpeboBaHus 06
ycTpaHeHun HegoctoBepHou 3anucu B EMPI, korga oHo He cBaAsaHo ¢ hakTuyec-
KM NULLEHVEM BnafeHus, UCkoBasi [ABHOCTb HE pacnpoCTpaHAeTCs.

M Heckonbko croB 0 HepgocTaTkax. He pelieH Bonpoc 06 VCKNIOYUTENBHOW Nog-
CYOHOCTH, NOCKONbKY npueBefeHHble B MocTaHoBneHun XpeCTOMaTMVIHbIe npume-
pbl, AaHHble Ona opueHTupa, HUKaK He nomMorarT pa3peLllnTb CyLlecTByoLLne Ha
npakTnke I'Ip06ﬂeMbI.

Heckonbko HacTopaxmBaeT ykazaHue Ha BO3MOXHOCTb Nepenayn CrnopHoOro nmy-
LecTBa B Lesfisix o6ecnevyeHnss COXPaHHOCTN Ha XpaHeHWe OpYyromy nuuy B COOT-
BeTCTBUM € N. 2 cT. 926 K PD, 6e3 akuUeHTa Ha TO, YTO 3TO KacaeTCsl TOSNbKO
OBMXXMMOro UMYLLIECTBA, MOCKOMbKY, K COXaneHuto, Ha NpakTuke Hepeako BCTpe-
YaloTCa cryyvam nepefaqm Ha xpaHeHue O6bEKTOB HEABUXMMOCTU, HYTO NPMBOOUT
K HEOOOCHOBAHHOMY NMLLEHWUIO NMpaBa BNageHust U Nofb30BaHUSA CMOPHbIM 06b-
€KTOM, YTO IBHO HECOPA3MEPHO M He OTBEeYaeT LensM obecrnedeHns coXxpaHeHus
CMOPHOro UMyLLlecTBa.

Takxe He onpeneneHo Hy>XHoe Hanpas/ieHe B BOMNpoce O TOM, KTO ABNAETCA 3anHTe-
pecoBaHHbIMU NLAMW B UCKe O NPU3HaHUN HeLeNCTBUTENbHBIMN I'Iy6J'II/I‘-IHbIX TOpPros.

— MocTtaHoeneHwne MneHyma BepxosHoro Cyaa P® u MNMneHyma Bbicluero Apout-
paxHoro Cyma P® ot 29.04.2010 Ne 10/22 sBnsieTcs cCUCTEMaTM3UPOBaHHbLIM
0606LLIeHNneM cynebHOM NPakKTUKW, HanpaBfieHHbIM Ha HedonyLleHue pacxoxnae-
HWS1 B TOSIKOBaHWM CydaMu OEVCTBYIOLLErOo 3akoHoAaTenbCcTBa. KoMmMeHTMpyemoe
MocTaHoBNEHME NO CYTV ABNSIETCS peann3aumnein BoamoxxHocT BAC no cosgaHumio
cynebHoro npeueneHTa, NpaBo Ha KOTOPOeE 6bIS1I0 YCTAHOBIEHO U 3akpenneHo B Mo-
ctaHoBneHun KoHctutyumoHHoro Cyaa P® Ne 1-M no Bonpocy cooteeTcTBUS Mo-
ctaHoBneHus MNMneHyma BAC P® o1 14.02.2008 Ne 14 KoHcTtuTyummn P®. MNpuHaToe
COBMECTHO BepxoBHbIM 1 BbicLumM ApbuTpaxkHbIM cyaammn P®, oHO coaepXxuT psag
aKTyasibHbIX U CMOPHLIX MOMEHTOB, Ha KOTOPbIE Mbl XOTENWN Obl 06pPaTUTL BHUMAHUE.

1. OTCcyTCTBME paspeLleHunst Ha CTPOUTENIbCTBO CaMo Mo ce6e He MOXKET CIYXWTb
OCHOBaHVeM [AJis 0TKasa B MCKe O MpM3HaHWM npaBa COGCTBEHHOCTM Ha camo-
BOJbHYIO MOCTPOMKY. B TO Xe Bpemsi cylly HEO6XOAMMO YCTaHOBUTb, Mpeanpu-
HMMaso Ny N1Lo, Co3AaBLLEe CaMOBOJIbHYIO MOCTPOVKY, Haanexaiiue mepbl K
ee nerannsauuy, B HYaCTHOCTU K MOJSyHEHMIO paspeLUeHnst Ha CTPOUTESIbCTBO U
(unn) akTa BBOAA 06GbeKTa B IKCMlyaTaumio, a Takxe NMpPaBOMEpPHO M oTKasan
YNOSIHOMOYEHHbI OpraH B Bbigade Takoro paspelleHust Wiy akta Beoda 06b-
eKTa B aKcnnyaTauuio. Ecnu nHoe He yCTaHOBIIEHO 3aKOHOM, UCK O MpU3HaHUK
npaBa CO6CTBEHHOCTU HA CAMOBOJIbHYIO MOCTPOVKY MOAJSIEXUT YAOBETBOPEHUIO
npy YyCTAHOBNEHWUN CYLOM TOrO, YTO €AUHCTBEHHbIMM NMPU3HaKaMn CaMOBOJIbHOM
MOCTPOMKM SIBAAIOTCA OTCYTCTBME paspeLleHusi Ha CTPOWUTENbCTBO M (MNM) OT-
CYTCTBME aKTa BBOfa OObekTa B IKCryaraumio, K MosyYeHUo KOTOPbIX NULO,
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co3[aBLlee CaMOBOJIbHYIO MOCTPOMKY, NPeanpuHuMano mepoel. B atom cnyyae
Cyn OOSMKEH TakXe YCTaHOBWUTb, HE HapyLlaeT fiv COXpaHeHne CamMOBOJIbHOW No-
CTPOMKM MpaBa 1 OXpaHsemble 3aKOHOM MHTepechl ApYrux vl U He co3faeT nu
yrpo3y XWU3HWU 1 300POBbLIO rpaxkaaH. Ha mon B3rnag, paumoHansHo 66110 6bl BHE-
CTW COOTBEeTCTBYyloLLee AononHeHne B n. 3 cT. 222 K P®, ykasas, 4TO npaso
COB6CTBEHHOCTM Ha CAMOBOJIbHYIO NMOCTPOMKY MOXET 6bITb MPU3HAHO CyAOM, €Cnu
OTCYTCTBYET pa3peLleHne Ha CTPOUTENbCTBO U (MNK) aKT BBOAA O6beKTa B 3KC-
nayaTauuio, K Nosly4eHno KOTOpbIX NULIO, CO3[aBLUee CaMOBOJIbHYIO NMOCTPOMKY,
npeanpuHUMano Heobxoanmble Afs 9TOro Mepbl.

2. Ecnv umyuiectBo NpMobpeTeHo y nuua, KOTOpoe He MMENo npasa ero oTHyX-
0aTb, COBCTBEHHMK Brpase 06paTUTbLCHA € UCKOM 06 UCTpeboBaHMN UMYLLECTBA U3
He3aKOHHOro BnageHus npuobpetatens. [JokaszaTenbCTBOM NpaBa CO6CTBEHHOCTU
Ha HeBMXUMOE UMYLLLECTBO fiBNseTcs Bbinucka n3 EMPII. MNMpu oTcyTcTBMM 3anucu
B EIPIN npaBo co6CTBEHHOCTM 0Ka3blBAETCHA UHBIMU Criocobamu, NpeayCcMoTpeH-
HbIMW npoLieccyanbHbiM 3aKOHOA4ATENbCTBOM. (DaKT BKAYEHUS HEeOBVMXXMMOro
MMyLLeCTBa B peecTp rocyaapCTBEHHOW UM MYHULMNANbLHON COBCTBEHHOCTH, a
Takxe (hakT HaxoXaeHus nMmyLLecTBa Ha 6anaHce vua cammn no cebe He ABASIOT-
cs foKkasatenbCTBaMm npasa CO6CTBEHHOCTU UM 3aKOHHOMO BnageHus. JaHHas
no3uums HaxoauT CBoe oTpaxeHne B noctaHoeneHun ®AC Bonro-BsTckoro okpy-
ra ot 20.03.2009 no geny Ne A82-1929/2008-45.

Co6CTBEHHUK BrpaBe UcTpeboBaTb CBOE MMYLLIECTBO OT NvLa, Y KOTOPOro OHO
haKTMHECKM HaXOouTCs B HE3aKOHHOM BnafeHun. Vick 06 nctpeboBaHnm nmylLie-
CTBa, NPeabsBNEHHbIN K Ny, B HE3aKOHHOM BfiageHUn KOTOPOro 3To MMYLLIECTBO
HaxogmnocCh, HO Y KOTOPOro OHO K MOMEHTY pacCMOTPEHUs fena B cyae OTCyTCTBY-
€T, He MOXeT 6bITb YAOBNeTBOpeH. Ecnn Bo Bpemsa cynebHoro pasbuparenscrea
no UCKy 06 NCTpeboBaHMM UMYLLECTBA CMOPHOE NMMYLLIECTBO 6bINO NepefaHo oT-
BETYMKOM [pYromy vy BO BpeMeHHoe BnageHue, cya no npaswnam aés. 2 4. 3
CT. 40 IMIK P® mnu u. 2 cT. 46 ATK P® npuBnekaeT Takoe n1uUo B Ka4eCTBe COOT-
BeT4MKa. Cnop o Bo3BpaTe NMYLLIECTBA, BbITEKAKOLLNIA U3 [OFOBOPHbLIX OTHOLLEHWIA
WM OTHOLLUEHWIA, CBA3AHHbIX C MPUMEHEHNEM MOCNELACTBUIA HEAENCTBUTENIBHOCTU
CcOenKn, NoanexuT paspeLleHnto B COOTBETCTBUM C 3aKOHOOATENbCTBOM, pery-
NNPYIOLWMM AaHHbIE OTHOLLEHUA. B cnyyasx, Korga mexay nuuamu oTCyTCTBYIOT
JOroBOPHbIE OTHOLUEHUSI UM OTHOLUEHUS, CBSI3aHHbIE C MOCNEACTBUAMU Hepen-
CTBUTENBHOCTM CAENKM, CNop O BO3BpaTe MMyLLecTBa COOCTBEHHWUKY MOONEXMUT
paspeLueHmto no npasunam ct. 301, 302 MK PO.

3. HepeicTBUTENbHOCTb CAENKU, BO UCMOMTHEHWE KOTOPO NepeaaHo MMYLLIECTBO,
He cBMAETeNbLCTBYET caMa no cebe 0 ero BbIGbITUM U3 BNaAeHNA NepeaaBLLero 3To
MUMYLLIEECTBO N1LA NoMMMO ero Bonu. Cyaam Heo6XoaMMo yCTaHaBnuBaTh, 6bina
N1 BONSA COGCTBEHHUKA Ha Nepeaady BnageHus MHOMY nuuy. HenencTBMTeNbHOCTb
JIoroBopa Kynnn-npogaxu cama rno ce6e He OaeT OCHOBaHWI ANA BbiBOAA O Bbl-
6bITUM MMYLLIECTBA, NEepefaHHoOro BO UCMOSIHEHWe 3TOro AOrosopa, U3 BraneHus
npoJasLa NnoMnMo ero Bonu. BeibbiTve nMylLiecTBa U3 BnaaeHUs Toro Unm MHoro
nuua fBNseTcs creacTBMeM KOHKPETHbIX (hakTUHeckux o6¢TosATeNnbCTB. BnageHne
MOXET 6bITb yTpa4eHo B pesyrnbraTe AeiCTBUIN caMOoro BaaenbLa, HanpasneHHbIX
Ha nepepgaYvy UMyLLECTBA, UMW AENCTBUIN UHBIX MWL, OCYLLIECTBNSIOWNX nepeaady
no ero npocsk6e UNK ¢ ero Begoma. B Nogo6HbIX cryvasx UMYLLECTBO cHMTaeT-



Oner MOCKBUTHH,

cTapLuwnit topuct Konnerun afBokaTos
«MypaHoB, HepHAKOB 1 NapTHePbI»:

COBbITUE.
KOMMEHTAPIIN 3KCMNEPTOB =

Cs BbIObIBLLUMM U3 BMaAeHUs nvua no ero Bone. Ecnu xe nvyLecTso BbiGbIBaeT
13 BnageHua nuua B pesynbsrate NoxuLleHus, yTepu, OeNCTBUS CUi NpUpoasl, 3a-
KOH rOBOPUT O BbIOLITUM MMYLLIECTBA U3 BNAAeHUs NOMUMO BOnu Bragensua (n. 1
cT. 302 'K P®). IMeHHO Takne hakTn4eckne o6CToATENLCTBA, NOBEKLUME BblObI-
TMe UMyLLIeCTBa N3 BNafeHusa nuua, 1 yYnTbiBaloTCSa CyaoM MNpu paspeLLeHnn Bo-
npoca o BO3MOXHOCTW YAOBIETBOPEHUS BUHAMKALMOHHOIO UCKA NPOTMB OTBETYU-
Ka, ABnsoLerocs 4o6pOCOBECTHLIM NpuobpeTaTenem MMyLLLeCTBa MO BO3ME3OHON
chenke. Ecnu npu paccmMoTpeHnn ucka o6 UcTpeboBaHMn OBMXMMOro UMyLLIEeCTBa
N3 YYXXOro HE3aKOHHOro BnageHus cyaom 6yaeT YCTaHOBIIEHO, YTO OCHOBaHMEM
BO3HUKHOBEHUSA npaBa COOGCTBEHHOCTU UCTLA ABMSETCA HUYTOXHaA caenka un oT-
CYTCTBYIOT ipyrMe OCHOBaHWA BO3HUKHOBEHWS NpaBa COBCTBEHHOCTU, Cya OTKa3bl-
BaeT B yOOBNETBOPEHUM 3aBMEHHbIX UCKOBbLIX TPE6OBaHUA HE3ABUCUMO OT TOrO,
nNpeabABAANCS NN BCTPEYHbIN UCK 06 ocnapvBaHun COEMKW, MOCKONbKY B cuny n. 1
CT. 166 K P® HMYTOXHaA coenka HegencTButTenbHa He3aBUCUMO OT NPU3HAHUA
ee TakoBOW CYAOoM.

— CoBmecTHoe MocTaHoBneHve MneHyMOB BbICLUMX CY[OB AOSKHO paspeLunTb
pAO BaXKHbIX BOMPOCOB. He nocrnefHee MecTo cpeay HUX 3aHMmaeT npuMeHeHue
CPOKOB MCKOBOW AaBHOCTM NpW 3aluuTe BeLHbIX Npas.

Kak M3BecTHO, B MepBbIX NMPOeKTax [OKyMeHTa mnpegsiaranocb UCKMOYUTL Mpu-
MeHeHMe CPOKOB AaBHOCTM efBa Jiv He Mo OTHOLLEHUIO KO BCeM cropamM O CHoce
CaMOBOJIbHBIX MOCTPOEK. VCKN COBCTBEHHUKOB 3eMeNbHbIX YHaCTKOB MpUpPaBHU-
BasIMCb NPV 3TOM K HeraTtopHbiM Tpe6oBaHuaM. CorfacHo e NPUHATON peJakLumum
n. 22 MocTaHOBNEHWsI UCKOBasi JABHOCTb He 3allyliaeT 3acTpoWLLMKa TONMbKO B
TOM crly4ae, ecnv NnocTPoMKa yrpoXaeT XWU3HU U 300POBbIO Noaei (OTMETUM, HYTO
paHee B 3TOM Clly4ae B NpoeKTax ucrnosib3oBanack 6o5iee pacnbiByaras, a norto-
My MeHee yaaqHas qoopMynMpPOBKa «MUCKW B MYGNNYHLIX MHTepecax»).

B unHbIX cny4asax cpokuM MCKOBOM OABHOCTW BCe-Taku npumMmeHstoTcs. MNpeacras-
NAeTcs, 4YTO HENPUMEHEHME CPOKOB AAaBHOCTU UL B HEKOTOPLIX ClyyYax sBfs-
eTcs BnofnHe 060CHOBaHHbIM: CO6CTBEHHMKaM Y4aCcTKOB criefyeT CBOEBPEMEHHO
3asBNATb TPe60BaHNA O CHOCE CaMOBOJIbHbIX CTPOEHU. Bnpoyem, MneHymel BC
n BAC PO npsiMmo He OTBeprin KBanudukKauuio MCKOB O CHOCE CaMOBOJIbHbIX
CTPOEHUIN B Ka4ecTBe HeratopHbIX. 3Ha4MT, 3acTpOMLUMKAM OOMOMHUTENLHO
npuaeTcs yéexapaTb HUXeCTosLmne cyabl B TOM, YTO CPOKM JABHOCTU BCe eLle
paboTtaloT. XoTa Tenepb 3TO CTaHeT NpoLle caenaTtb.

[pyroe BaxHoe pasbscHeHWe, Kacalolleecs NPUMEHeHNs CPOKOB MCKOBOW [faB-
HOCTW, cogepxuTca B n. 57 MNoctaHoBNeHWs. B HeM roBopuTcs, 4TO TeYeHne cpoka
WCKOBOW AaBHOCTM MO UCKaM, HanpasfieHHbIM Ha ocnapuBaHue 3apermcTpupoBaH-
HOro npasa, Ha4MHaeTCA CO OHSA, KOoraa SLO Y3HaNo unu JOSKHO 6bINo y3HaTb O
cooTBeTcTBYloLWen 3anvcu B EIMPI. MNpu aTom cama no ce6e 3anuce B EMPIT o npa-
BE He 03HA4aeT, 4TO CO [IHSl ee BHECEHUSA B PEECTP JINLIO 3HAO0 UM JOMKHO 6bINo
3HaTb O HapyLeHun Npaea. PaHee cyabl HepeaKo OTCUUTBLIBANN CPOK MCKOBOW AaB-
HOCTU MMEHHO C AaTbl BHECEHWSA 3anncy B eOuHbIi peecTp npas. O4eBUAHO, YTO B
60SbLLUMHCTBE ClyYaeB Takoe YrnpoLLeHne HegonycTumo.
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He mMeHee nonesHbIM SIBMSETCS pa3bsiCHEHWe, AaHHoe B M. 64 [locTaHoBNEeHUs.
B cyne6How npakT1ke BCTpeyaeTcs Hemaro fes, B KOTOPbIX UCTLbI NbITanucb JoKa-
3aTb HEMNPUMEHUMOCTL NPaBui 06 NCKOBOW JABHOCTU K Tpe6oBaHMAM O NOHYXe-
HUW K rocynapCTBEHHON perncTpauum gorosopa nam nepexoga npasa (cMm., Hanp.,
noctaHoBneHus lNepeoro apbutpaxHoro anennsaumMoHHoro cyga ot 09.02.2009
Ne 01AlM-4443/08, ot 08.06.2009 Ne 05AI1-1178/2009). B HEKOTOPbIX OKpyrax 3ToT
BOMPOC [aXe BbIHOCUIICA Ha PacCMOTPEHWE HayYHO-KOHCYNbTATUBHbLIX COBETOB.
[MneHymbl NOATBEPAWIN, YTO K TaKMM TpeboBaHWAM UCKOBas AABHOCTb MPUMEHU-
Ma. Tak 4TO eCnu KOHTpareHT He CNeLunT C perncTpaunen gorosopa unm nepexona
npas, TO HE CTOUT TEPSATb BPEMEHW.
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